
STATE OF CALIFORNIA

STATE BOARD OF EQUALIZATION
450 N STREET, SACRAMENTO, CALIFORNIA
PO BOX 942879, SACRAMENTO, CALIFORNIA  94279-0043
TELEPHONE (916) 445-1441
FAX (916) 445-2388
www.boe.ca.gov

BETTY T. YEE
Acting Member

First District, San Francisco
              

BILL LEONARD
Second District, Sacramento/Ontario

CLAUDE PARRISH
Third District, Long Beach

JOHN CHIANG
Fourth District, Los Angeles

STEVE WESTLY
State Controller, Sacramento

              

RAMON J. HIRSIG
Executive Director

Enclosed are the Agenda, Issue Paper, and Revenue Estimate for the August 31, 2005, Business
Taxes Committee meeting.  This meeting will address the proposed amendments to Regulation
1802, Place of Sale and Use for Purposes of Bradley-Burns Uniform Local Sales and Use Taxes.

Action 1 on the Agenda concerns proposed revisions to Regulation 1802, extending direct
distribution of local sales tax to the location of the warehouse in cases where the retailer has
sales offices in this state, as well as clarifying the existing language and renumbering
subdivisions and references to accommodate these changes.

Action 2 on the Agenda concerns the proposed conforming amendments to Regulation
1699, Permits.  Amendments to Regulation 1699 are new to this Issue Paper.  As requested by
interested parties, staff reconsidered its earlier position to delay amendments to Regulation 1699
and is recommending that conforming amendments to Regulation 1699 be adopted concurrently
with the proposed changes to Regulation 1802.  

If you are interested in other topics to be considered by the Business Taxes Committee, you may
refer to the “Board Meetings and Committee Information” page on the Board’s Internet web site 
(http://www.boe.ca.gov/meetings/meetings.htm#two) for copies of Committee discussion or
issue papers, minutes, a procedures manual and calendars arranged according to subject matter
and by month.

Thank you for your input on these issues, and I look forward to seeing you at the Business Taxes
Committee meeting at 9:30 a.m. on August 31, 2005 in Room 121 at the address shown above.

Sincerely,

Randie L. Henry, Deputy Director
Sales and Use Tax Department
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AGENDA —August 31, 2005 Business Taxes Committee Meeting
Regulation 1802, Place of Sale and Use for Purposes of Bradley-Burns Uniform Local Sales and Use Taxes –

Warehouse Rule Issue
 

Action 1 — Extend direct distribution to the location of
the warehouse in cases where the retailer has in state
sales offices, and clarify existing language

Adopt either:

Proposed Reg. 1802(c)(2)
Agenda page 4
Issue Paper – Staff’s recommendation, Item 1

Proposed Reg. 1802(c)(1)
Current Reg. 1802(b)(5), (b)(6), and (b)(7)
Agenda page 3 and 4
Issue Paper – Staff’s recommendation, Item 2

Proposed Reg. 1802(c)(1) and (c)(2)
Current Reg. 1802(b)(5), (b)(6), and (b)(7)
Agenda pages 3 and 4
Issue Paper Alternative 2, Items 1 and 2

Proposed Reg. 1802(c)(1) and (c)(2)
Current Reg. 1802(b)(5), (b)(6), and (b)(7)
Agenda pages 3 and 4
Issue Paper Alternative 2, Items 1 and 2

1. Staff’s recommendation to amend Regulation 1802, as follows:

(a) Extend direct distribution of local sales tax revenue to the location of the
retailer’s stock of tangible personal property, in cases where the retailer has
sales offices in this state but the sale is negotiated out of state and fulfilled
from the retailer's in-state stock of goods, operative July 1, 2006, and

(b) Move the subdivision of the current warehouse rule concerning the place
of sale for out-of-state retailers that do not have a permanent place of
business in California to a new subdivision, and move the operative date of
October 1, 1993, to the last sentence within the paragraph, and

(c) Renumber subdivisions and references to accommodate these changes.

OR

2. The League of California Cities’ (LOCC) alternative, supported by the City
of Ontario, to:
Adopt staff's recommendation, and direct staff to resolve existing appeals on
this allocation issue by allowing the proposed regulation to immediately
apply to those outstanding appeals.

OR

3. MBIA MuniServices Company’s (MMC) alternative, supported by the Cities
of Compton and Stockton, and the County of Sacramento, to:
(a) Adopt staff’s language in (1)(a) and (1)(c) above but omit the words
“Operative July 1, 2006,” and
(b) Adopt staff’s language in (1)(b) and (1)(c) above but omit the words
“Operative October 1, 1993.”
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Action2 — Conforming amendment to Regulation
1699

Adopt either:

Reg. 1699(a)
Agenda page 5
Issue Paper – staff’s recommendation, Item 3

Interested parties provided no alternative language.

1. Staff’s recommendation to make a conforming amendment to Regulation
1699(a) to specify that operative July 1, 2006, permits are required for
warehouses or other places at which merchandise is merely stored and which
customers do not customarily visit for the purpose of making purchases and
from which retail sales of such merchandise negotiated out of state are
delivered or fulfilled.

OR

2) Make no changes to Regulation 1699(a).

Action 3 – Authorization to Publish Recommend publication of amendments to Regulations 1802 and 1699 as adopted
in the above actions.

Operative Date:
Staffs proposal and League of California Cities alternative: July 1, 2006.
MBIA MuniServices Company:  No Operative dates.

Implementation: 30 days following OAL approval
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Action Item Regulatory Language Proposed
by Staff

Regulatory Language Proposed
by the LOCC and supported by

the City of Ontario

Regulatory Language Proposed
by MMC and supported by the

Cities of Compton and
Stockton, and the County of

Sacramento

Action 1 - Extend direct
distribution to the location of
the warehouse in cases where
the retailer has in-state sales
offices, and clarify existing
language

Regulation 1802

(b)(5)  OUT-OF-STATE
RETAILERS WHO MAINTAIN A
STOCK OF TANGIBLE
PERSONAL PROPERTY IN
CALIFORNIA.  Operative October 1,
1993, if an out-of-state retailer does
not have a permanent place of
business in this state other than a
stock of tangible personal property,
the place of sale is the city, county, or
city and county from which delivery
or shipment is made.  Local tax
collected by the Board for such sales
will be distributed to that city,
county, or city and county.

(b)(6) (b)(5)
(b)(7) (b)(6)

(c)   TRANSACTIONS
NEGOTIATED OUT OF STATE
AND DELIVERED FROM THE
RETAILERS’ STOCK OF
TANGIBLE PERSONAL
PROPERTY IN CALIFORNIA
  (1)  If an out-of-state retailer does
not have a permanent place of
business in this state other than a
stock of tangible personal property,
the place of sale is the city, county, or
city and county from which delivery

Agree with staff language, and

direct staff to resolve outstanding
appeals by allowing the proposed
regulation to apply to them
immediately.

Regulation 1802

(b)(5)  OUT-OF-STATE
RETAILERS WHO MAINTAIN A
STOCK OF TANGIBLE
PERSONAL PROPERTY IN
CALIFORNIA.  Operative October 1,
1993, if an out-of-state retailer does
not have a permanent place of
business in this state other than a
stock of tangible personal property,
the place of sale is the city, county, or
city and county from which delivery
or shipment is made.  Local tax
collected by the Board for such sales
will be distributed to that city,
county, or city and county.

(b)(6) (b)(5)
(b)(7) (b)(6)

(c)    TRANSACTIONS
NEGOTIATED OUT OF STATE
AND DELIVERED FROM THE
RETAILERS’ STOCK OF
TANGIBLE PERSONAL
PROPERTY IN CALIFORNIA
  (1)  If an out-of-state retailer does
not have a permanent place of
business in this state other than a
stock of tangible personal property,
the place of sale is the city, county, or
city and county from which delivery
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Action Item Regulatory Language Proposed
by Staff

Regulatory Language Proposed
by the LOCC and supported by

the City of Ontario

Regulatory Language Proposed
by MMC and supported by the

Cities of Compton and
Stockton, and the County of

Sacramento

or shipment is made. Operative
October 1, 1993, local tax collected
by the Board for such sales will be
distributed to that city, county, or city
and county.

  (2)  If a retailer has a permanent
place of business in this state in
addition to its stocks of tangible
personal property, the place of sale,
in cases where the sale is negotiated
out of state and there is no
participation by the retailer’s
permanent place of business in this
state, is the city, county, or city and
county from which delivery or
shipment is made.  Operative
July 1, 2006, local tax collected by
the Board for such sales will be
distributed to the city, county, or city
and county from which delivery or
shipment is made.

or shipment is made. Operative
October 1, 1993, Llocal tax collected
by the Board for such sales will be
distributed to that city, county, or city
and county.

  (2)  If a retailer has a permanent
place of business in this state in
addition to its stocks of tangible
personal property, the place of sale,
in cases where the sale is negotiated
out of state and there is no
participation by the retailer’s
permanent place of business in this
state, is the city, county, or city and
county from which delivery or
shipment is made. Operative
July 1, 2006, Llocal tax collected by
the Board for such sales will be
distributed to the city, county, or city
and county from which delivery or
shipment is made.
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Action Item Regulatory Language Proposed
by Staff

Regulatory Language Proposed
by the LOCC and supported by

the City of Ontario

Regulatory Language Proposed
by MMC and supported by the

Cities of Compton and
Stockton, and the County of

Sacramento

Action 2 - Conforming
amendment to
Regulation 1699

Regulation 1699, Permits
  (a)  IN GENERAL –
NUMBER OF PERMITS
REQUIRED

Operative July 1, 2006, permits
are required for warehouses or
other places at which merchandise
is stored and which customers do
not customarily visit for the
purpose of making purchases and
from which retail sales of such
merchandise negotiated out of
state are delivered or fulfilled.

[No language provided.  Staff’s
proposed amendment is new.]

[No language provided  Staff’s
proposed amendment is new.]

G:\BTC\BTC TOPICS - 2005\050302BTCT Warehouse Rule\Papers\IP\IP 1802 AGENDA.doc
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Regulation 1802, Place of Sale and Use for Purposes of Bradley-Burns Uniform
Local Sales and Use Tax  - Warehouse Rule Issue

I. Issue
Should Regulation 1802, Place of Sale and Use for Purposes of Bradley-Burns Uniform Local Sales and Use Taxes, be
amended to extend direct distribution of local sales tax revenue to the city, county, or city and county where the retailer’s
stock of tangible personal property is located, in cases where the retailer has sales offices in this state but the sale is
negotiated out of state and fulfilled by the retailer’s employees from the retailer's in-state stock of goods?

II. Staff Recommendation
Staff recommends the adoption of proposed amendments to Regulations 1802 and 1699, as follows:
1. Add new subdivision 1802(c)(2) to extend direct distribution of local sales tax revenue to the location where the

retailer’s stock of tangible personal property is located (the warehouse), when the retailer has sales offices in
this state but the sale is negotiated out of state, there is no participation in the sale by the retailer’s permanent
place of business in this state, and the sale is fulfilled from the retailer’s in-state stock of goods.  This
subdivision would be operative July 1, 2006.

2. Move current subdivision 1802(b)(5) concerning the place of sale for out-of-state retailers that do not have a
permanent place of business in California to 1802(c)(1), and move the operative date of October 1, 1993 to the
last sentence within the paragraph to clarify that it applies only to the local tax collected by the Board of
Equalization (Board) and distributed directly to the location of the warehouse.

3. Amend subdivision (a) of Regulation 1699, Permits, to conform with the proposed amendments to
Regulation 1802.

Staff’s proposed amendments to Regulations 1802 and 1699 are attached as Exhibits 3 and 4 respectively.  (See
Issue Paper pages 8 though 10; and agenda action items 1 through 3.)

III. Other Alternatives Considered
A. Alternative 1
As proposed by the Revenue and Taxation Policy Committee of the League of California Cities (LOCC) and
supported by the City of Ontario, adopt staff's recommendation including the operative date of July 1, 2006, to
allow for an adequate transition period. However, direct staff to immediately apply the provisions of proposed
subdivision 1802(c)(2), situs allocations, to the outstanding appeal cases that relate to the warehouse rule and are
pending with the Board.  (See Issue Paper pages 11 through 13; agenda action items 1 and 3; and Exhibits 5 and 6.)
B. Alternative 2
As proposed by MBIA MuniServices Company (MMC) and supported by the City of Compton, the City of
Stockton, and the County of Sacramento, adopt staff’s recommendation with the following exceptions:

1. In new subdivision 1802(c)(1), omit the words “Operative October 1, 1993.”
2. In new subdivision 1802(c)(2), omit the words “Operative July 1, 2006.”

(See Issue Paper pages 13 through 15; agenda action items 1 through 3; and Exhibits 7 through 10.)
A comparison of staff’s and interested parties’ proposed language is attached as Exhibit 2.
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IV. Background
Since 1993, Regulation 1802(b)(5) has provided for direct allocation of local sales tax revenue to the
location of a stock of goods only when the retailer does not have sales offices located in this state
(warehouse rule).  However, if the retailer has a sales office in this state and the sales transactions are
negotiated out-of-state rather than at the retailer’s in-state place of business, and the order is fulfilled
from the retailer’s in-state stock of merchandise, the sales tax is not identified with a specific
registered place of business and the tax generally is allocated to the local jurisdictions in the county
where the warehouse is located through a countywide pool1.  This policy was formally approved by the
Board on June 21, 2001, and is published in Compliance Policy and Procedures Manual (CPPM)
Chapter 5, Returns.  Specifically, Exhibit 5 of CPPM Chapter 5, Local Tax Allocation Guidelines,
(available at http://www.boe.ca.gov/pdf/cpm-05.pdf) provides:

Retailers Engaged in Intrastate and Interstate Sales

Retailers who have sales that occur within California (intrastate sales subject to sales tax)
as well as sales that occur outside California (interstate sales subject to use tax) are
provided with Schedules B and/or C and instructed to segregate the local tax on intrastate
sales from interstate sales.  The local sales tax on intrastate sales should be allocated to
the sales location where the sale is negotiated (Schedule C or Line B2 of Schedule B), or,
if the out-of-state retailer maintains no permanent place of business in California other
than a stock of goods, to the warehouse/distribution center from which delivery is made.
It should be noted that warehouse/distribution center locations are the direct recipients of
local tax only if the out-of-state retailer has no instate sales office. (Emphasis added.)

Additional local tax history is provided in Exhibit 11 of this paper.

V. Discussion
Meetings were held with interested parties on May 10, 2005 and on June 23, 2005.  Representatives
from various local governments and consulting firms were in attendance to discuss staff’s proposed
language.  As a result of these discussions, local governments and consulting firms submitted a total of
six proposals.  In response to these proposals and to interested parties’ concerns expressed at the
meetings, staff revised the proposed amendments to Regulation 1802 and is recommending
amendments to Regulation 1699.

Interested parties are generally in agreement that Regulation 1802 should be amended to clarify the
procedure for allocating local tax when a retailer with an in-state sales office has delivered the goods

                                                          

1 The countywide pools are an accounting system that indirectly distributes the local portion of the sales or use tax reported for
specified transactions.  When sales transactions are negotiated out of state rather than at the retailer’s in-state place of business, and
the order is fulfilled from the retailer’s in-state stock of merchandise, the sales tax is not identified with a specific registered place of
business and the tax generally is allocated to the local jurisdictions in the county where the warehouse is located through a countywide
pool.  These taxpayers are issued an additional schedule (Schedule B -Detailed Allocation by County of 1 Percent Uniform Local Sales
and Use Tax) with their sales and use tax returns to report their local tax.  Schedule B lists each county within the state of California.
At the end of each reporting quarter, the countywide pool totals are prorated among the cities, redevelopment areas, and the
unincorporated area of each county using the proportion that the directly-reported tax for each city and unincorporated area of a
county bears to the total directly-reported tax for the county as a whole.  The pools account for about 10% of the local sales and use
tax reported, with use tax accounting for the majority of the pooled revenues.
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from an in-state warehouse, but the sale was negotiated outside the state without participation by the in-
state office.  However, interested parties had the following concerns with staff’s proposed amendments:

1. The proposed operative date of July 1, 2006, in Regulation 1802(c)(2) would bias the outcome of
pending local tax reallocation appeals.

Staff has identified 24 local tax reallocation appeal cases involving the warehouse rule that are currently
at different levels of the Board’s local tax reallocation appeals process2 (the inquiring jurisdictions and
their consultants (IJCs) identified 26 cases, but staff does not believe two of these cases involve the
warehouse rule issue).  The contention made by the IJCs in these cases is generally that the local tax
should be allocated directly to the warehouse location even if the retailer has sales offices located in this
state in addition to the warehouse.  The IJCs believe that the retailer’s warehouse should be issued a
seller’s permit under the authority of Regulation 1802(a)(2), and that “place of business” as used in
Regulation 1699 includes a warehouse because it refers to any business location of the retailer that
conducts business activities that are somehow related to sales.  Action on 15 of these cases was deferred
while the Business Taxes Committee process on this issue continues.  In addition, staff has identified
nine local tax reallocation cases that were previously denied by Board Management where no request
for Board hearing was received.  Therefore, while these cases could be impacted by the proposed
amendments if the affected jurisdictions or their consultants decide to request Board hearings, these
cases are not currently pending action by this agency.

The interested parties’ concern with the operative date is, to some degree, the possible negative effect
of the proposed operative date on the outcome of the pending appeals cases.  Some interested parties
argue that an operative date is not needed since it could result in the denial of pending requests for
reallocations.  In particular, they expressed concern that the operative date would reinforce the staff’s
view that the new provision to Regulation 1802 represents a change in law, whereas in the interested
parties’ opinion, the proposed language merely clarifies existing rules.  Therefore, they propose
postponing any amendments to Regulation 1802 until all related appeal cases have been considered on
their facts.  Another group of interested parties who also views staff’s proposed amendments as
clarifying existing rules, propose to extend the regulatory amendments to outstanding appeals cases.  A
third group of interested parties argues the amendments should simply be retroactive.

As staff indicated to interested parties during the BTC process, staff’s recommendation to include an
operative date in Regulation 1802(c)(2) is not intended to cause rejection of the pending appeals.  The
BTC process is intended to provide Board Members with information that will enable them to make
better-informed decisions on the pending appeal cases.  The provisions of Regulation 1807 grant IJCs
the right to a Board hearing on local tax allocation appeals and staff is not advocating that this right be
removed.  The final decisions on the pending appeals cases reside with the Board Members.  The
proposed amendments to Regulation 1802 should not prevent a jurisdiction from having an impartial
hearing of its appeal before the Board.

Staff believes that the current language of Regulation 1802(b)(5) clearly limits the direct allocation of
local sales tax revenue to the locations of stocks of goods when the retailer does not have sales offices
located in this state.  Therefore, staff’s proposed amendments impose a new requirement on affected
retailers to directly report local sales tax.  Accordingly, it is staff’s position that pending local tax
reallocation appeals should be heard under the existing rules, and the operative date would have no

                                                          
2 While for the purpose of this topic, staff has identified 24 local tax appeals cases that specifically involve the reallocation of the local
sales tax from the county wide pools to the location of the warehouse, questions have arisen regarding the number of total inquiries
filed by the Inquiring Jurisdictions and their Consultants with the Board.  For the period of July 1, 1999 to May 31, 2005, there were
209 cases appealed to Board Management and 13 cases appealed to the Board (see Exhibit 12).
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impact on these cases.  The Board Members can make their decision on the pending appeals subsequent
to the adoption of the proposed regulation as they have previously done in other cases, which were also
placed in abeyance pending other BTC topics.

2. The proposed amendments may be more appropriate for Regulation 1699, Permits, rather than
Regulation 1802 since Regulation 1699 provides guidelines for the issuance of seller’s permits.

Initially, staff proposed to amend Regulation 1802 and intended to make conforming amendments to
Regulation 1699 based on the outcome of the Regulation 1802 BTC process.  Some interested parties
pointed out that the ability of a retailer to allocate local tax to a particular location is dependent on the
ability of the retailer to obtain a seller’s permit for that location.  Regulation 1699 does not address the
issuance of a permit in the specific circumstance where a retailer, who has an in-state office, negotiates
the sale out-of-state with no in-state participation, and fulfills the sales from its in-state warehouse.
Consequently, interested parties suggested that Regulation 1699 be amended prior to, or instead of,
Regulation 1802, to clarify that a permit should be issued to the warehouse location under the
warehouse rule.  This argument is based on the interested parties’ view that staff’s proposed
amendments are merely to clarify existing law.  This position constitutes a change from the interested
parties’ position in their appeals, in which they contend that the provisions of Regulation 1802, and not
those of Regulation 1699, control in this situation.  However, it is staff’s position that its amendments
represent a change in the allocation of the local sales tax rather than a clarification of existing practice.
Therefore, the allocation of local tax to the warehouse location of a retailer having an in-state sales
office is a policy decision that needs to be made at the local tax level in Regulation 1802.

Staff has reconsidered its earlier decision to delay the amendments and is now recommending that
Regulations 1802 and 1699 be revised at the same time.

3. The proposed amendments are not necessary, since the Board recently amended Regulation 1802,
and, in the interested parties’ view, those amendments were intended to solve this particular
warehouse rule issue.

Interested parties have indicated that staff’s proposed amendments to Regulation 1802 are declaratory of
existing law.  That is, the current language of Regulation 1802 allows allocation of local tax to the
location of a warehouse even when the retailer has a sales office in California.  In particular, interested
parties are of the opinion that language added to subdivision 1802(a) in 2003 supports this interpretation.
The added language is underlined in the following relevant parts of this subdivision:

(a)(1)  Retailers Having One Place of Business.  For purposes of the Bradley-Burns
Uniform Local Sales and Use Tax Law, if a retailer has only one place of business in
this state, all California retail sales of that retailer in which that place of business
participates occur at that place of business unless the tangible personal property sold
is delivered by the retailer or his or her agent to an out-of-state destination, or to a
common carrier for delivery to an out-of-state destination.

(a)(2)  Retailers Having More Than One Place of Business

(A)  If a retailer has more than one place of business in this state but only one place
of business participates in the sales, the sale occurs in that place of business.
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The amendments to subdivision 1802(a) resulted from a Board decision on September 12, 2002, in a
local tax reallocation case commonly referred to as the “Fremont” case.  In Fremont, the retailer’s
in-state sales office was in the same building as the stock of goods, and the retailer already had a permit
for this location.  In addition, the stock of goods was used to fulfill sales negotiated at both in-state and
out-of-state offices.  Since the in-state office did not participate in the sales being considered for the
reallocation case, subdivision 1802(a) did not apply.  Neither did subdivision (b)(5) apply to the
allocation of local tax because the retailer had sales offices in this state.  As a result, the local tax
revenues generated from the out-of-state sales could not be allocated directly to the location of the
warehouse as the petitioner requested.  The retailer, however, allocated the tax revenues directly to the
location of the warehouse rather than indirectly through the medium of the countywide pool system.
The petitioners were protesting the Board’s staff action to reallocate the revenues back through the
countywide pools.

Based on the facts presented, the Board concluded that this situation created difficulties for the local
jurisdictions and Board staff, since subdivision (a) spoke only to participation in sales by in-state sales
offices of the retailer.  At the Fremont hearing, the Board focused on the fact that the sales office was in
the same building as the stock of goods (called an “integrated facility”).  The Board concluded that the
local sales tax revenue derived from sales made through the out-of-state sales offices should be allocated
to the location of the warehouse from which the property sold was shipped or delivered, because the
retailer was already directly allocating local sales tax revenues to the warehouse location for sales made
by the sales office in the integrated facility.  For those reasons, the Board determined that Regulation
1802 needed to be amended.  The Board directed the Department to draft language that would provide
for direct allocation of local tax when a warehouse is part of an integrated facility with a sales office,
and the warehouse fulfills orders from various sales offices, including the out-of-state sales offices.  The
Board adopted these amendments in August 2003.

At that time, the interested parties’ interpretation of Regulation 1802 was that the local tax attributable
to sales negotiated outside the state, whether through a catalog, the Internet, or 800 number phone sales,
should be allocated directly to the in-state location of the warehouse from which the goods were
delivered.  Interested parties also believed that the warehouse “participated” in these types of
transactions regardless of whether or not the warehouse is part of an integrated facility.  They further
believed that delivery of the property from that facility should be considered sufficient “participation” in
the sales negotiations to permit allocation of the local tax directly to the location of the warehouse.
Based on these views and the fact that the Board adopted their proposed revisions to Regulation 1802(a)
in 2003, the interested parties now conclude that the warehouse is considered a “place of sale” under
subdivision 1802(a), even when it is not an integrated facility.

Staff believes that the amendments to subdivision 1802(a) do not allow for direct distribution of local
sales tax revenue to the location of the retailer’s stock of tangible personal property in cases where the
retailer has sales offices in this state but the sale is negotiated out-of-state and fulfilled  from the
retailer's in-state stock of goods.  The purpose of sales and use tax regulations is to educate and inform
taxpayers as to their rights and responsibilities regarding sales and use tax reporting.3  Nowhere in the
documents required by the Administrative Procedures Act (APA) does the Board declare that it is
changing the rule applicable to sales subject to the warehouse rule and requiring out-of-state retailers to
obtain permits for all locations of stocks of goods that fulfill sales negotiated out-of-state, whether or not
the retailer has an in-state sales office.  The language of subdivision (b)(5) remained unchanged, and the
Board declared it was making no fundamental changes to the allocation rules.  Staff thus disagrees with

                                                          
3 Sales and Use Tax Regulations, including Regulation 1802, are not directed to cities but to taxpayers and retailers collecting use tax.
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the interested parties’ view that the facts in Fremont render staff’s current proposed amendments to
Regulation 1802 declaratory of existing law.4

The adoption of amendments to subdivision 1802(a) in 2003 did not substantively change the Board’s
interpretation of “place of sale.”  Under the Bradley-Burns Uniform Local Sales and Use Tax Law
section 7205, “place of sale” means that all retail sales are consummated at the place of business of the
retailer, unless the tangible personal property sold is delivered by the retailer or his or her agent to an
out-of-state destination or to a common carrier for delivery to an out-of-state destination.  In the event a
retailer has no permanent place of business in the state or has more than one place of business, the
“place of sale” is the place or places at which the retail sales are consummated.

In interpreting section 7205, it has been the Board’s longstanding position that for the purpose of
determining place of sale under Regulation 1802, a “place of sale” is a business location that can be
issued a permit under Regulation 1699.  Under Regulation 1699, a “place of business” is one that
customers visit to negotiate sales, not one that merely stores and delivers property.  Therefore, under the
provisions of 1802, a warehouse is normally not considered a “place of sale” since no negotiations take
place at the facility.  Local tax attributable to out-of-state catalog, Internet, or 800 number phone sales
negotiated out-of-state is allocated indirectly through the countywide pool, since the in-state warehouse
does not participate in the negotiations.  Accordingly, staff believes that an amendment needs to be
made to Regulation 1699 for clarification and conformity to the proposed changes to Regulation 1802.

Interested parties also believe staff’s proposed language is declaratory of existing law based on
subdivision 1802(b)(5).  They believe this subdivision already allows the Board to allocate local sales
tax directly to the location of the warehouse even if an in-state sales office does not participate in the
sale.  Staff disagrees with interested parties and believes that the plain language of the regulation allows
allocation of local tax to the location of the warehouse only if the retailer has no in-state sales offices.

4.   There is no apparent reason for moving the current 1802(b)(5) to (c)(1) or for moving the existing
operative date of October 1, 1993 within the paragraph.

An interested party was skeptical of the need to move this subdivision to new subdivision (c)(1), since
the change does not clarify current subdivision 1802(b)(5).  Rather, the party feels it would only confuse
the language further by imposing an operative date of October 1, 1993 on the direct distribution of sales
tax revenue on deliveries governed by this subdivision.

Staff explained the proposed move does not change the basic rule that if the sale is negotiated in this
state, the place of sale is where the negotiations take place.  (See Reg. 1802(a) & (b)(1-4).)  However,
staff proposes moving the warehouse rule from its current location in subdivision (b)(5) to a new
subdivision (c) to emphasize that the basis for the rule is the location of the retailer’s property in this
state and not the negotiations with the retailer’s customers.  Staff also proposes rewriting the current
language to emphasize that, in transactions subject to the warehouse rule, the place of sale has, since the
beginning of the local tax system, always been the location of the warehouse.  Due to unfortunate
drafting in 1993, the new language amending subdivision 1802(b)(5) made it appear that making the
warehouse location the place of sale was a new rule.  In fact, only the direct distribution was new.

                                                          
4 The fact that the debate exists demonstrates that the Board did not state that it was changing the rules.  Had the Board intended to
change the rule, it would have been required to say so by the APA so that the public affected by the change could comment on the
proposal.



BOE-1489-J REV. 2 (1-00)
FORMAL ISSUE PAPER

Issue Paper Number:  05 - 005

EPC Page 7 of 15

5.   The staff estimate of the local tax revenues that would need to be redistributed among jurisdictions
should the proposed amendments be adopted on a retroactive basis, as well as staff’s assessment of
the impact on taxpayers, may be overstated.

In its initial discussion paper, staff estimated its proposal would result in the reallocation of up to $244.1
million (using reported figures from the first three quarters of 2004), from indirect to direct allocation of
local sales taxes.  Interested parties expressed concerns that the $244.1 million estimate is overstated.
There was more consensus that an estimated $16.1 million 5 in previously reported local sales tax could
be reallocated from various county pools directly to the individual cities if staff’s proposed amendment
is adopted retroactively.  The lower amount was compiled from the outstanding local tax reallocation
inquiries in the appeals process involving the warehouse rule.  The higher amount is derived from a
review of those retailers who currently file Schedule B with their sales and use tax return and whose
reported information indicates that their transactions may be covered by the proposed amendments.
Staff believes much of the difference between the $244.1 million and the $16.1 million represents the
local sales tax reported by retailers in compliance with existing rules and distributed by the Board to
jurisdictions that are in agreement with the Board’s current allocation rules and that have not protested
the local tax allocation.

Including an operative date in staff’s proposal has neutral revenue effect on returns filed by taxpayers, as
well as on outstanding local appeal cases involving the warehouse rule.  In other words, the local sales
tax that was allocated to cities and counties using the countywide pool system would not need to come
out of the future revenues from these jurisdictions for redistribution to the jurisdiction of the warehouse.

Some of the interested parties also believed that an amendment without an operative date would have
minimal impact on retailers.

Without an operative date, the proposed amendments to Regulations 1699 and 1802 would be
implemented retroactively.  Staff believes a retroactive amendment would place an undue administrative
burden on taxpayers (in-state and out-of-state retailers) with unregistered warehouses.  First, although it
would take some time to implement the change, the rule as to returns not yet due would go into effect
immediately with no warning to the retailers subject to them.  Until staff could notify retailers and issue
new schedules and returns, retailers whose sales are subject to the warehouse rule would continue to
report tax as the Board has advised them to do for almost fifty years, thus creating numerous mis-
allocation situations that would have to be corrected at great expense to taxpayers, the Board, and the
local tax jurisdictions.  Second, these taxpayers would be required to file amended returns for the last
three quarters to reallocate the local tax based on the jurisdiction where the warehouse is located.  These
adjustments will require retailers to go back in their records and determine the amounts that need to be
reallocated to the warehouse jurisdiction under the new rule.6  At the same time, the retroactive effect of
the proposed amendments could potentially create a large increase in the number of appeals filed by
consultants on behalf of local jurisdictions who would benefit from the retroactive amendments.

                                                          
5 The $16.1 million was estimated based on 16 outstanding cases.  However, there may be 9 more cases for which numbers will not be
available until cases are completely investigated by Board staff.
6 Since taxpayers are not required to substantiate on their returns their reasons for reporting local sales and use tax indirectly on
Schedule B, the amounts reported on Schedule B reflect only the amount of tax, not the reason therefor.  Retailers have not heretofore
been required to maintain records that specify why tax is reported indirectly.  Therefore, they may not have maintained easy access to
such records and may have to reconstruct them.
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VI. Staff Recommendation

A. Description of the Staff Recommendation

Staff proposes amending Regulation 1802, Place of Sale and Use for Purposes of Bradley-Burns
Uniform Local Sales and Use Taxes, as follows:

• Add new subdivision 1802(c), Transactions Negotiated Out of State and Delivered from the
Retailers’ Stock of Tangible Personal Property in California, with two new subdivisions (c)(1) and
(c)(2) as follows:

(c)        Transactions Negotiated Out of State and Delivered from the Retailer’s Stock of
Tangible Personal Property in California
            (1)        If an out-of-state retailer does not have a permanent place of business in
this state other than a stock of tangible personal property, the place of sale is the city,
county, or city and county from which delivery or shipment is made.  Operative
October 1, 1993, local tax collected by the Board for such sales will be distributed to that
city, county, or city and county.

            (2)        If a retailer has a permanent place of business in this state in addition to its
stocks of tangible personal property, the place of sale, in cases where the sale is
negotiated out of state and there is no participation by the retailer’s permanent place of
business in this state, is the city, county, or city and county from which delivery or
shipment is made.  Operative July 1, 2006, local tax collected by the Board for such sales
will be distributed to the city, county, or city and county from which delivery or shipment
is made.

Subdivision (c)(1) will replace current subdivision (b)(5) concerning the place of sale for out-of-state
retailers that do not have a permanent place of business in California.  The operative date of
October 1, 1993 will be moved to the last sentence within the paragraph to clarify that it applies only
to the local tax collected by the Board and distributed directly to the location of the warehouse.

Subdivision (c)(2) would add language concerning the place of sale by in-state and out-of-state
retailers that have permanent sales offices in this state in addition to stocks of tangible personal
property at other locations (warehouses).  This language would clarify that the “place of sale” for
purposes of distribution of the local tax is the city, county, or city and county in which the delivering
or shipping warehouse is located, provided:

 The sale is negotiated out of state,
 There is no participation in the sale by the retailer’s permanent place of business in this state,

and
 The sale is fulfilled from the retailer’s in-state stock of goods.

This subdivision would also provide that, operative July 1, 2006, local tax collected by the Board for
such sales will be distributed to the location of the warehouse.

• Current subdivision 1802(c), Allocation of Sales Tax and Application of Use Tax, will be
renumbered as 1802(d), and current subdivisions 1802(b)(6) and (7) will be renumbered respectively
as 1802(b)(5) and (6).



BOE-1489-J REV. 2 (1-00)
FORMAL ISSUE PAPER

Issue Paper Number:  05 - 005

EPC Page 9 of 15

• Amend Regulation 1699, subdivision (a) to conform with proposed amendments to Regulation 1802
as follows:

(a) In General – Number of Permits Required.
…
Operative July 1, 2006, permits are required for warehouses or other places at which merchandise
is stored and which customers do not customarily visit for the purpose of making purchases and
from which retail sales of such merchandise negotiated out of state are delivered or fulfilled.

Staff’s proposed amendments to Regulation 1802 and Regulation 1699 are attached as Exhibit 3 and  4
respectively.7

B. Pros of the Staff Recommendation
• The amendments will provide for distribution of local tax revenue directly to the jurisdictions

that bear the primary financial burden for providing municipal services, such as police and fire
protection, infrastructure, maintenance, and street cleaning due to the warehouse operation.

• A prospective operative date will provide adequate time for the Board to identify and notify all
retailers affected by this change, revise retailers’ tax codes to ensure that the local tax is allocated
to the warehouse location and not the county wide pool, and provide retailers schedules for
properly allocating the local tax.

• A prospective operative date will provide retailers with the time necessary to make the changes
to computer programs and record keeping systems in order to comply with the new reporting
requirements.

• A prospective operative date will ensure that jurisdictions benefit from a consistent interpretation
of Board rules and can help them plan future revenue generating activities without a reduction of
their previously received and spent revenues.

• The amendment will result in increased revenues to jurisdictions in which warehouses that fulfill
orders negotiated out of state are located.

C. Cons of the Staff Recommendation

• Will result in future revenue loss to participants in the countywide pool when the local tax is
allocated directly to the city where the warehouse is located.

• The new permit requirement will result in a greater reporting burden for retailers.  Depending on
the number and the location of the warehouses, retailers may have to report directly to a selection
of 479 cities, 58 counties and 40 redevelopment agencies, in addition to the 58 countywide pools,
rather than from a selection of only 58 countywide pools.

D. Statutory or Regulatory Change
No statutory change is needed.  However, the recommendation will require amendment of
Regulation 1802 and a conforming amendment to Regulation 1699.

E. Administrative Impact
Staff will be required to notify taxpayers of the amendments to regulations 1802 and 1699 through
an article in the Tax Information Bulletin (TIB) and a special notice to the cities and counties.  In

                                                          
7 Once the amendments to Regulations 1802 and Regulation 1699 are in place, Exhibit 5 to Chapter 5 of the CPPM will be updated to
reflect the new rule.
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addition, the Board will need to identify and notify all retailers affected by this change in order to
change their coding and provide the proper schedules for allocating the tax.  Moreover, appropriate
revisions must be made to Publication 28, “Tax Information for City and County Officials,” to
Exhibit 5, Local Tax Allocation Guidelines, of CPPM Chapter 5, and to various sections in the
Business Taxes Code Book (BTCB) when this regulation is approved by the Office of
Administrative Law.

F. Fiscal Impact

1. Cost Impact
• The workload associated with publishing the regulations, TIB article, Publication 28, and

the BTCB is considered routine and any corresponding cost would be absorbed within the
Board’s existing budget.

• A one-page special notice will be sent to affected taxpayers.  Staff estimates 12,2788

accounts are affected.  The cost to draft the notice is considered routine and would be
absorbed within the Board’s existing budget.

2. Revenue Impact
None.  See Revenue Estimate (Exhibit 1).

G. Taxpayer/Customer Impact
Impact on the Retailers: Affected retailers will need to register their warehouse locations and file
different allocation schedules with their returns. They will also need to segregate their records and
determine the amounts that need to be allocated to the warehouse jurisdiction under the new rule
starting with the operative date.

H. Critical Time Frames
An operative date of July 1, 2006 is recommended.  The regulation will become effective 30 days
after approval by the Office of Administrative Law.

VII. Alternative 1

A. Description of the Alternative
The Revenue and Taxation Policy Committee of the League of California Cities (LOCC) supports
staff’s amendments to Regulation 1802.  In addition, the LOCC proposes to include language
making the regulatory change declaratory of existing law, thereby allowing the proposed regulatory
provisions to apply to the warehouse rule appeals currently pending with the Board.  Moreover,
LOCC supports the prospective start date of July 1, 2006, to allow for an adequate transition period.

                                                          
8 This total includes accounts that meet all the following criteria: the account had both in-state and out-of-state addressees, the account
had certain characteristic codes, and the account was assigned a business code that could be affected by a change in the warehouse
rule.
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Staff contacted Ms. Jean Flournoy Korinke, Legislative Representative of the LOCC, concerning the
specific language proposed for the suggestion that staff’s proposed amendments be considered
declaratory of existing law.  Ms. Korinke clarified that LOCC had no specific proposed language for
Regulation 1802.  LOCC wants the pending cases on this issue cleared and recommends support of
the situs allocation effected by the proposed regulation change.  Therefore, LOCC indicated it favors
a directive from the Board to staff requiring resolution of outstanding appeals through the
application of staff’s proposed regulatory language.

The LOCC proposed this approach as a way to implement a situs based policy they have always
supported.  Further, they believe their proposal will immediately resolve the appeals regarding this
issue that have been pending with the Board, and the operative date of July 1, 2006 will allow
transition time for the cities, the taxpayers, and the Board to adjust to the impact of this change going
forward.

In addition to LOCC, the City of Ontario (Ontario) supports staff’s recommendation and intent to
allocate the local tax sales revenues by situs to the single jurisdiction where the warehouse is
located, in cases where the retailer has a sales office in this state but the sales are negotiated
out of state.  However, Ontario reiterated its belief that Regulations 1802 and 1699 already support
allocation to situs and, therefore, there is no need to have the regulations changed.  Further, they
believe that the recent change to Regulation 1802(a) resulting from the Fremont case accomplished
the change to the “warehouse rule” that would allow for direct allocation to situs.

Ontario had originally indicated in their proposal that the Board should first amend Regulation 1699
as it involves the issuing of permits.  However, subsequent communication with Mr. Grant Yee,
Administrative Services/ Finance Director for Ontario clarified that:
• Ontario supports LOCC’s proposal, and
• Ontario is in favor of changing both Regulations 1699 and 1802, but is not concerned which is

done first provided the changes are consistent and do not create further problems.  Also, they
indicated that they would like to review staff’s conforming amendments to Regulation 1699.

As previously stated, staff reconsidered its earlier position to delay amendments to Regulation 1699 and
is recommending that conforming amendments to Regulation 1699 be adopted concurrently with the
proposed changes to Regulation 1802.  Staff’s proposed amendments to Regulation 1699 are illustrated
in Exhibit 4.

B. Pros of the Alternative
• Same as the pros listed under the staff recommendation.
• Will apply direct allocation to local tax appeal cases that have been filed under this issue.

C. Cons of the Alternative

• Same as the cons listed under the staff recommendation.

• Applying the proposed amendments to outstanding appeal cases that relate to this issue could be
perceived as giving preference to those cities that previously filed inquiries requesting an
interpretation differing from staff’s consistent application of existing regulations.
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• Applying the proposed amendments to outstanding appeals will result in revenue losses to
jurisdictions that already received and spent tax revenues allocated to them through the
countywide pool in the past.

D. Statutory or Regulatory Change
Same as staff’s recommendation.

E. Administrative Impact
Same as staff’s recommendation.

In addition, applying the proposed amendments to outstanding appeal cases will require notification
of affected jurisdictions.  Regulation 1807, Process for Reviewing Local Tax Reallocation Inquiries,
requires that any jurisdiction losing 5% of their average quarterly allocation (generally, the prior four
calendar quarters) or $50,000, whichever is less, be informed of the Board’s decision to reallocate
local tax and be allowed 30 days to contact staff to discuss the proposed reallocation.

F. Fiscal Impact

1. Cost Impact
Same as staff’s recommendation.

2. Revenue Impact
None.  See Revenue Estimate (Exhibit 1).9

G. Taxpayer/Customer Impact
• Impact on the Retailers: Same as staff’s recommendation.

• Impact on the Jurisdictions: Applying the proposed amendments to outstanding appeal cases will
result in the redistribution of the local tax.  Tax gained by the jurisdiction where the warehouse is
located is tax lost by the other jurisdictions in the county’s pool.

H. Critical Time Frames

Same as staff’s recommendation.

VIII. Alternative 2

A. Description of the Alternative
MBIA MuniServices Company (MMC) generally agrees with staff’s proposed language provided
the operative dates are removed in subdivisions 1802(c)(1) and (2), such that the amendments are
declaratory of existing law.  MMC proposes the following alternative language:

      (c) Transactions Negotiated Out of state and Delivered from the Retailers’ Stock of
Tangible Personal Property in California

                                                          
9 While taxpayers will not be required to pay additional tax, revenue will be moved from the countywide pools to the jurisdictions
where the warehouses are located, resulting in a revenue loss for many jurisdictions and a revenue gain for individual cities.
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            (1) If an out of state retailer does not have a permanent place of business in this
state other than a stock of tangible personal property, the place of sale is the city county,
or city and county from which delivery or shipment is made.  Local tax collected by the
Board for such sales will be distributed to that city, county, or city and county.
            (2) If a retailer has a permanent place of business in this state in addition to its
stocks of tangible personal property, the place of sale, in cases where the sale is
negotiated out of state and there is no participation by the retailer’s permanent place of
business in this state, is the city, county, or city and county from which delivery or
shipment is made.  Local tax collected by the Board for such sales will be distributed to
the city, county, or city and county from which delivery or shipment is made.

MMC believes the operative date of October 1, 1993 in proposed subdivision 1802(c)(1) is obsolete
and should be deleted.  In addition, MMC believes the operative date adopted in 1993 was
“ineffectual” and the regulatory language adopted at that time affirmed and did not change the
controlling provisions of subdivisions 1802(b)(5) and 1699(a).

MMC opposes the July 1, 2006 operative date proposed in the staff recommendation and believes
the proposed language should apply retroactively.  MMC asserts subdivision 1802(a)(2) is already
sufficient to determine the allocation of tax in those instances where an out-of-state retailer with an
in-state office ships goods from a warehouse located in the state and the sales negotiations are
conducted outside the state.  MMC’s full submission is attached as Exhibit 9.

B. Pros of the Alternative
• Will provide for distribution of the local tax revenue directly to the jurisdictions where the

warehouse is located.

C. Cons of the Alternative

• As a result of the lack of an operative date in subdivision (c)(2), the Board will not have
adequate time to identify and notify affected retailers and revise their local tax codes to provide
them with the correct tax return schedules to properly allocate the local tax.

• As a result of the lack of an operative date in subdivision (c)(2), retailers will not have adequate
time to make the changes to computer programs and record keeping systems in order to comply
with the new reporting requirements.  Until such changes can be made, retailers will continue to
file returns under the current rule.

• Without an operative date in subdivision (c)(2), there would be no transition time for the
jurisdictions and the Board to properly identify the taxpayers with unpermitized warehouses.
This could result in additional mis-allocation of local taxes.

• Applying the proposed amendments to outstanding appeals will result in revenue losses to
jurisdictions that already received and spent tax revenues allocated to them through the
countywide pool in the past.

• Applying the proposed amendments to outstanding appeal cases that relate to this issue could be
perceived as giving preference to those cities that previously filed inquiries requesting an
interpretation differing from staff’s consistent application of existing regulations.
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D. Statutory or Regulatory Change
Same as staff’s recommendation.

E. Administrative Impact
Same as staff’s recommendation.

In addition, applying the proposed amendments to outstanding appeal cases will require notification
of affected jurisdictions.  Regulation 1807, Process for Reviewing Local Tax Reallocation Inquiries,
requires that any jurisdiction losing 5% of their average quarterly allocation (generally, the prior four
calendar quarters) or $50,000, whichever is less, be informed of the Board’s decision to reallocate
local tax and be allowed 30 days to contact staff to discuss the proposed reallocation.

The Board will need to identify and notify all retailers affected by this change in order to change
their coding and provide the proper schedules for allocating the tax.  Until such notification is done,
since retailers would continue to report tax under the prior rule, staff will need to correct numerous
mis-allocation situations that could occur for retailers whose sales are subject to the warehouse rule.

F. Fiscal Impact

1. Cost Impact
Same as staff’s recommendation.

2. Revenue Impact
None.  See Revenue Estimate (Exhibit 1).

G. Taxpayer/Customer Impact

Impact on the Retailers:  May require taxpayers (in-state and out-of-state retailers) with unregistered
warehouses to make certain retroactive adjustments:
• Affected retailers may need to file amended returns for the last three quarters to reallocate the

local tax based on the jurisdiction where the warehouse is located10.
• For outstanding appeals, some taxpayers may need to segregate their sales to properly report the

local tax for sales from the warehouse location.  For older appeals cases with open statutes of
limitation, the segregation may need to go back 10 years or longer.

In addition, the new rule could affect future return periods.  Under this Alternative, allocation to the
location of the warehouse will be effective upon approval of the amendment.  There is generally a
lag time between the approval of an amendment and the notification of the retailers.  Accordingly,
retailers would continue to report tax under the prior rule until notified of the change.  As a result,
taxpayers with sales subject to the warehouse rule may need to work with Board staff to correct any
mis-allocations that could occur.

                                                          
10   RTC section 7209 provides: “The board may redistribute tax, penalty and interest distributed to a county or city other than the
county of city entitled thereto but such redistribution shall not be made as to amounts originally distributed earlier than two quarterly
periods prior to the quarterly period in which the board obtains knowledge of the improper distribution.
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Impact on the Jurisdictions:  Applying the proposed amendments to outstanding appeal cases will
result in the redistribution of the local tax.  Any tax gained by a city or county will be at the expense
of the other jurisdictions participating in the county-wide pool.  It may result in a shift of revenues
for up to 10 years or longer for older appeal cases.

H. Critical Time Frames
None. The regulation will become effective 30 days after approval by the Office of Administrative
Law.

Prepared by: Tax Policy Division, Sales and Use Tax Department

Current as of: August 15, 2005
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REVENUE ESTIMATE STATE OF CALIFORNIA
BOARD OF EQUALIZATION

REGULATION 1802, PLACE OF SALE AND USE FOR
PURPOSES OF BRADLEY-BURNS UNIFORM LOCAL SALES

AND USE TAX  - WAREHOUSE RULE ISSUE

Staff Recommendation
Staff recommends the adoption of proposed amendments to Regulations 1802 and 1699, as
follows:

1. Add new subdivision 1802(c)(2) to extend direct distribution of local sales tax
revenue to the location where the retailer’s stock of tangible personal property is
located (the warehouse), when the retailer has sales offices in this state but the
sale is negotiated out of state, there is no participation in the sale by the retailer’s
permanent place of business in this state, and the sale is fulfilled from the
retailer’s in-state stock of goods.  This subdivision would be operative
July 1, 2006.

2. Move current subdivision 1802(b)(5) concerning the place of sale for out-of-state
retailers that do not have a permanent place of business in California to
1802(c)(1), and move the operative date of October 1, 1993 to the last sentence
within the paragraph to clarify that it applies only to the local tax collected by the
Board of Equalization (Board) and distributed directly to the location of the
warehouse.

3. Amend subdivision (a) of Regulation 1699, Permits, to conform with the proposed
amendments to Regulation 1802.

Other Alternative(s) Considered

Alternative 1

As proposed by the Revenue and Taxation Policy Committee of the League of California Cities
(LOCC) and supported by the City of Ontario, adopt staff's recommendation including the
operative date of July 1, 2006, to allow for an adequate transition period. However, direct staff to

BOARD OF EQUALIZATION

REVENUE ESTIMATE
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Revenue Estimate

immediately apply the provisions of proposed subdivision 1802(c)(2), situs allocations, to the
outstanding appeal cases that relate to the warehouse rule and are pending with the Board.

Alternative 2
As proposed by MBIA MuniServices Company (MMC) and supported by the City of Compton,
the City of Stockton, and the County of Sacramento, adopt staff’s recommendation with the
following exceptions:

1. In new subdivision 1802(c)(1), omit the words “Operative October 1, 1993.”

2. In new subdivision 1802(c)(2), omit the words “Operative July 1, 2006.”

Background, Methodology, and Assumptions

Staff Recommendation:
There is nothing in the proposed amendment subdivision to Regulation 1802 or Regulation
1699 that would either increase or decrease revenues because the proposals define rules for
the allocation of existing local sales and use tax receipts specific to purchase transactions
negotiated out of state which involve the delivery of products through warehouses located within
the state. There would, however, be a shift of revenues between local jurisdictions.

Alternative 1:

Alternative 1 would not impact total revenues, since whether the regulatory change immediately
applies to existing appeal cases, or applies prospectively, there would still not be any increase
or decrease in revenue. However, there would be a shift of revenues between local jurisdictions.

Alternative 2:

Alternative 2 would not impact total revenues, however, there would be a shift of revenues
between local jurisdictions.

Revenue Summary
The staff recommendation will not impact total revenues, but will result in a shift of revenues
between local jurisdictions.

The alternative proposals will not impact total revenues, but will result in a shift of revenues
between local jurisdictions.

Preparation
Bill Benson, Jr., Research and Statistics Section, Legislative and Research Division, prepared
this revenue estimate.  Mr. Dave Hayes, Manager, Research and Statistics Section, Legislative
and Research Division, and Mr. Jeff McGuire, Tax Policy Manager, Sales and Use Tax
Department, reviewed this revenue estimate.  For additional information, please contact
Mr. Benson at (916) 445-0840.

Current as of August 10, 2005
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Action Item Current Regulatory
Language

Regulatory Language
Proposed by Staff

Regulatory Language
Proposed by the

LOCC and supported
by the City of Ontario

Regulatory Language
Proposed by MMC

and supported by the
Cities of Compton

and Stockton, and the
County of

Sacramento

Summary Comments

ACTION 1 -
Extend direct distribution
to the location of the
warehouse in cases where
the retailer has in-state
sales offices, and clarify
existing language

Regulation 1802

(b)(5)  OUT-OF-STATE
RETAILERS WHO
MAINTAIN A STOCK
OF TANGIBLE
PERSONAL
PROPERTY IN
CALIFORNIA.
Operative October 1,
1993, if an out-of-state
retailer does not have a
permanent place of
business in this state other
than a stock of tangible
personal property, the
place of sale is the city,
county, or city and county
from which delivery or
shipment is made.  Local
tax collected by the Board
for such sales will be
distributed to that city,
county, or city and
county.

(b)(6)
(b)(7)
1802(c)

Regulation 1802

(b)(5)  OUT-OF-STATE
RETAILERS WHO
MAINTAIN A STOCK
OF TANGIBLE
PERSONAL
PROPERTY IN
CALIFORNIA.
Operative October 1,
1993, if an out-of-state
retailer does not have a
permanent place of
business in this state other
than a stock of tangible
personal property, the
place of sale is the city,
county, or city and county
from which delivery or
shipment is made.  Local
tax collected by the Board
for such sales will be
distributed to that city,
county, or city and
county.

(b)(5)
(b)(6)
1802(d)

Regulation 1802

(b)(5)  OUT-OF-STATE
RETAILERS WHO
MAINTAIN A STOCK
OF TANGIBLE
PERSONAL
PROPERTY IN
CALIFORNIA.
Operative October 1,
1993, if an out-of-state
retailer does not have a
permanent place of
business in this state other
than a stock of tangible
personal property, the
place of sale is the city,
county, or city and county
from which delivery or
shipment is made.  Local
tax collected by the Board
for such sales will be
distributed to that city,
county, or city and
county.

(b)(5)
(b)(6)
1802(d)

Regulation 1802

(b)(5)  OUT-OF-STATE
RETAILERS WHO
MAINTAIN A STOCK
OF TANGIBLE
PERSONAL
PROPERTY IN
CALIFORNIA.
Operative October 1,
1993, if an out-of-state
retailer does not have a
permanent place of
business in this state other
than a stock of tangible
personal property, the
place of sale is the city,
county, or city and county
from which delivery or
shipment is made.  Local
tax collected by the Board
for such sales will be
distributed to that city,
county, or city and
county.

(b)(5)
(b)(6)
1802(d)

Move current subdivision
1802(b)(5) to new
subdivision (c)(1).

Renumber current
subdivision 1802(c), as
1802(d), and current
subdivisions 1802(b)(6)
and (7) as 1802(b)(5) and
(6) respectively.
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Action Item Current Regulatory
Language

Regulatory Language
Proposed by Staff

Regulatory Language
Proposed by the

LOCC and supported
by the City of Ontario

Regulatory Language
Proposed by MMC

and supported by the
Cities of Compton

and Stockton, and the
County of

Sacramento

Summary Comments

Action 1-  continuation None
(c)   TRANSACTIONS
NEGOTIATED OUT OF
STATE AND
DELIVERED FROM
THE RETAILERS’
STOCK OF TANGIBLE
PERSONAL
PROPERTY IN
CALIFORNIA
  (1)  If an out-of-state
retailer does not have a
permanent place of
business in this state other
than a stock of tangible
personal property, the
place of sale is the city,
county, or city and county
from which delivery or
shipment is made.
Operative
October 1, 1993, local
tax collected by the Board
for such sales will be
distributed to that city,
county, or city and
county.

(c)   TRANSACTIONS
NEGOTIATED OUT OF
STATE AND
DELIVERED FROM
THE RETAILERS’
STOCK OF TANGIBLE
PERSONAL
PROPERTY IN
CALIFORNIA
  (1)   If an out-of-state
retailer does not have a
permanent place of
business in this state other
than a stock of tangible
personal property, the
place of sale is the city,
county, or city and county
from which delivery or
shipment is made.
Operative
October 1, 1993, local
tax collected by the Board
for such sales will be
distributed to that city,
county, or city and
county.

(c)   TRANSACTIONS
NEGOTIATED OUT OF
STATE AND
DELIVERED FROM
THE RETAILERS’
STOCK OF TANGIBLE
PERSONAL
PROPERTY IN
CALIFORNIA
  (1)  If an out-of-state
retailer does not have a
permanent place of
business in this state other
than a stock of tangible
personal property, the
place of sale is the city,
county, or city and county
from which delivery or
shipment is made.  Local
tax collected by the Board
for such sales will be
distributed to that city,
county, or city and
county.

Move the operative date
of October 1, 1993 to the
last sentence within the
paragraph.

MMC believes the
operative date is obsolete
and should be omitted.
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Action Item Current Regulatory
Language

Regulatory Language
Proposed by Staff

Regulatory Language
Proposed by the

LOCC and supported
by the City of Ontario

Regulatory Language
Proposed by MMC

and supported by the
Cities of Compton

and Stockton, and the
County of

Sacramento

Summary Comments

Action 1 - continuation   (2)  If a retailer has a
permanent place of
business in this state in
addition to its stocks of
tangible personal
property, the place of
sale, in cases where the
sale is negotiated out of
state and there is no
participation by the
retailer’s permanent place
of business in this state, is
the city, county, or city
and county from which
delivery or shipment is
made.  Operative
July 1, 2006, local tax
collected by the Board for
such sales will be
distributed to the city,
county, or city and county
from which delivery or
shipment is made.

  (2)  If a retailer has a
permanent place of
business in this state in
addition to its stocks of
tangible personal
property, the place of
sale, in cases where the
sale is negotiated out of
state and there is no
participation by the
retailer’s permanent place
of business in this state, is
the city, county, or city
and county from which
delivery or shipment is
made.  Operative
July 1, 2006, local tax
collected by the Board for
such sales will be
distributed to the city,
county, or city and county
from which delivery or
shipment is made.

  (2)  If a retailer has a
permanent place of
business in this state in
addition to its stocks of
tangible personal
property, the place of
sale, in cases where the
sale is negotiated out of
state and there is no
participation by the
retailer’s permanent place
of business in this state, is
the city, county, or city
and county from which
delivery or shipment is
made.  Local tax
collected by the Board for
such sales will be
distributed to the city,
county, or city and county
from which delivery or
shipment is made.

(c)(2) Extend direct
distribution of local sales
tax revenue to the
location of the retailer’s
stock of tangible personal
property, in cases where
the retailer has sales
offices in this state but
the sale is negotiated out-
of-state and fulfilled from
the retailer's in-state stock
of goods, operative
July 1, 2006,

MMC agrees with staffs
proposed language but
omit the “Operative
July 1, 2006”  to make
the amendments
declaratory of existing
law.

LOCC supports staff’s
language but direct staff
to immediately apply
the proposed
subdivision 1802(c)(2),
situs allocations, to the
outstanding cases.



Regulation 1802, Place of Sale and Use for Purposes of Bradley-Burns Uniform Local Sales and Use Taxes – Warehouse Rule Issue
Comparison of Current and Proposed Language

Current as of August 9, 2005

Form
al Issue P

aper xx-xxx
Exhibit 2
Page 4 of 4

Form
al Issue P

aper 05-005
                           Exhibit 2
                       Page 4 of 6

Action Item Current Regulatory
Language

Regulatory Language
Proposed by Staff

Regulatory Language
Proposed by the

LOCC and supported
by the City of Ontario

Regulatory Language
Proposed by MMC

and supported by the
Cities of Compton

and Stockton, and the
County of

Sacramento

Summary Comments

Action 2 -
Conforming amendment
to
Regulation 1699

(a) IN GENERAL –
NUMBER OF
PERMITS REQUIRED.
Every person engaged in
the business of selling (or
leasing under a lease
defined as a sale in
Revenue and Taxation
Code section 6006(g))
tangible personal property
of a kind the gross
receipts from the retail
sale of which are required
to be included in the
measure of the sales tax,
and only a person actively
so engaged, is required to
hold a permit for each
place of business in this
state at which
transactions relating to
sales are customarily
negotiated with his or her
customers.  For example:
A permit is required for a
branch sales office at
which orders are

(b) IN GENERAL –
NUMBER OF
PERMITS REQUIRED.
Every person engaged in
the business of selling (or
leasing under a lease
defined as a sale in
Revenue and Taxation
Code section 6006(g))
tangible personal property
of a kind the gross
receipts from the retail
sale of which are required
to be included in the
measure of the sales tax,
and only a person actively
so engaged, is required to
hold a permit for each
place of business in this
state at which
transactions relating to
sales are customarily
negotiated with his or her
customers.  For example:
A permit is required for a
branch sales office at
which orders are

No language provided.
Staff’s proposed
amendment is new.

No language provided.
Staff’s proposed
amendment is new.

Make a conforming
amendment to Regulation
1699(a) to specify that
operative July 1, 2006,
permits are required for
warehouses or other
places at which
merchandise is merely
stored and which
customers do not
customarily visit for the
purpose of making
purchases and from
which retail sales of such
merchandise negotiated
out-of-state are delivered
or fulfilled.
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Action Item Current Regulatory
Language

Regulatory Language
Proposed by Staff

Regulatory Language
Proposed by the

LOCC and supported
by the City of Ontario

Regulatory Language
Proposed by MMC

and supported by the
Cities of Compton

and Stockton, and the
County of

Sacramento

Summary Comments

Continuation -  Action 2
customarily taken and
contracts negotiated,
whether or not
merchandise is stocked
there.

No additional permits are
required for warehouses
or other places at which
merchandise is merely
stored and which
customers do not
customarily visit for the
purpose of making
purchases and which are
maintained in conjunction
with a place of business
for which a permit is
held; but at least one
permit must be held by
every person maintaining
stocks of merchandise in
this state for sale.

customarily taken and
contracts negotiated,
whether or not
merchandise is stocked
there.

No additional permits are
required for warehouses
or other places at which
merchandise is merely
stored and which
customers do not
customarily visit for the
purpose of making
purchases and which are
maintained in conjunction
with a place of business
for which a permit is
held; but at least one
permit must be held by
every person maintaining
stocks of merchandise in
this state for sale.

Operative July 1, 2006,
permits are required for
warehouses or other
places at which
merchandise is stored and
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Action Item Current Regulatory
Language

Regulatory Language
Proposed by Staff

Regulatory Language
Proposed by the

LOCC and supported
by the City of Ontario

Regulatory Language
Proposed by MMC

and supported by the
Cities of Compton

and Stockton, and the
County of

Sacramento

Summary Comments

Continuation - Action 2

If two or more activities
are conducted by the
same person on the same
premises, even though in
different buildings, only
one permit is required.
For example:

A service station operator
having a restaurant in
addition to the station on
the same premises
requires only one permit
for both activities.

which customers do not
customarily visit for the
purpose of making
purchases and from
which retail sales of such
merchandise negotiated
out of state are delivered
or fulfilled.

If two or more activities
are conducted by the
same person on the same
premises, even though in
different buildings, only
one permit is required.
For example:

A service station operator
having a restaurant in
addition to the station on
the same premises
requires only one permit
for both activities.
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Regulation 1802. PLACE OF SALE AND USE FOR PURPOSES OF BRADLEY BURNS UNIFORM
LOCAL SALES AND USE TAXES.

References: Sections 6012.6, 6015, 6359, 6359.45, 7202, 7203.1, 7204.03 and 7205, Revenue and Taxation Code.

 (a) IN GENERAL.

(1) RETAILERS HAVING ONE PLACE OF BUSINESS. For the purposes of the Bradley-Burns Uniform Local
Sales and Use Tax Law, if a retailer has only one place of business in this state, all California retail sales of that
retailer in which that place of business participates occur at that place of business unless the tangible personal
property sold is delivered by the retailer or his or her agent to an out-of-state destination, or to a common carrier for
delivery to an out-of-state destination.

(2) RETAILERS HAVING MORE THAN ONE PLACE OF BUSINESS.

(A) If a retailer has more than one place of business in this state but only one place of business participates
in the sale, the sale occurs at that place of business.

(B) If a retailer has more than one place of business in this state which participate in the sale, the sale
occurs at the place of business where the principal negotiations are carried on. If this place is the place where the
order is taken, it is immaterial that the order must be forwarded elsewhere for acceptance, approval of credit,
shipment, or billing. For the purposes of this regulation, an employee’s activities will be attributed to the place of
business out of which he or she works.

(3) PLACE OF PASSAGE OF TITLE IMMATERIAL. If title to the tangible personal property sold passes to the
purchaser in California, it is immaterial that title passes to the purchaser at a place outside of the local taxing
jurisdiction in which the retailer’s place of business is located, or that the property sold is never within the local taxing
jurisdiction in which the retailer’s place of business is located.

(b) PLACE OF SALE IN SPECIFIC INSTANCES.

(1) VENDING MACHINE OPERATORS. The place of sale is the place at which the vending machine is located.
If an operator purchases property under a resale certificate or from an out-of-state seller without payment of tax and
the operator is the consumer of the property, for purposes of the use tax, the use occurs at the place where the
vending machine is located.

(2) ITINERANT MERCHANTS. The place of sale with respect to sales made by sellers who have no permanent
place of business and who sell from door to door for their own account shall be deemed to be in the county in which
is located the seller’s permanent address as shown on the seller’s permit issued to him or her. If this address is in a
county imposing sales and use taxes, sales tax applies with respect to all sales unless otherwise exempt. If this
address is not in a county imposing sales and use taxes, he or she must collect the use tax with respect to property
sold and delivered or shipped to customers located in a county imposing sales and use taxes.

(3) RETAILERS UNDER SECTION 6015. Persons regarded by the Board as retailers under Section 6015(b) of
the Revenue and Taxation Code are regarded as selling tangible personal property through salespersons,
representatives, peddlers, canvassers or agents who operate under or obtain the property from them. The place of
sale shall be deemed to be:

(A) the business location of the retailer if the retailer has only one place of business in this state, exclusive
of any door-to-door solicitations of orders, or

(B) the business location of the retailer where the principal negotiations are carried on, exclusive of any
door-to-door solicitations of orders, if more than one instate place of business of the retailer participates in the sale.

The amendments to paragraph (b)(3) apply only to transactions entered into on or after July 1, 1990.

(4) AUCTIONEERS. The place of sale by an auctioneer is the place at which the auction is held. Operative
July 1, 1996, auctioneers shall report local sales tax revenue to the participating jurisdiction (as defined in subdivision
(cd) below) in which the sales take place, with respect to auction events which result in taxable sales in an aggregate
amount of $500,000 or more.
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        (5)   OUT-OF-STATE RETAILERS WHO MAINTAIN A STOCK OF TANGIBLE PERSONAL PROPERTY IN
CALIFORNIA.  Operative October 1, 1993, if an out-of-state retailer does not have a permanent place of business in
this state other than a stock of tangible personal property, the place of sale is the city, county, or city and county from
which delivery or shipment is made.  Local tax collected by the Board for such sales will be distributed to that city,
county, or city and county.

(5)(6) FACTORY-BUILT SCHOOL BUILDINGS. The place of sale or purchase of a factory-built school
building (relocatable classroom) as defined in paragraph (c)(4)(B) of Regulation 1521 (18 CCR 1521), Construction
Contractors, is the place of business of the retailer of the factory-built school building regardless of whether sale of
the building includes installation or whether the building is placed upon a permanent foundation.

(6)(7) JET FUEL.

(A) In General.  The place of sale or purchase of jet fuel is the city, county, or city and county which is the
point of the delivery of the jet fuel to the aircraft, if both of the following conditions are met:

1. The principal negotiations for the sale are conducted at the retailer’s place of business in this state;
and

2. The retailer has more than one place of business in the state.

(B) The local sales or use tax revenue derived from the sale or purchase of jet fuel under the conditions set
forth in this subdivision shall be transmitted by the Board, to the city, county, or city and county where the airport is
located at which such delivery occurs.

(C) Multi-Jurisdictional Airports. For the purposes of this regulation, the term ‘‘multi-jurisdictional airport’’
means and includes an airport that is owned or operated by a city, county, or city and county, that has enacted a
state-administered local sales and use tax ordinance and as to which the owning or operating city, county, or city and
county is different from the city, county, or city and county in which the airport is located. Through June 30, 2004, the
local tax rate is imposed at 1.25% by Revenue and Taxation Code section 7202 (a).  Operative July 1, 2004, the local
tax rate is imposed at 1% by Revenue and Taxation Code section 7203.1  The local tax revenue derived from sales
of jet fuel at a ‘‘multi-jurisdictional airport’’ shall, notwithstanding subdivision (B), be transmitted by the Board as
follows:

1. In the case of the 0.25% local sales tax imposed by counties under Government Code section
29530 and Revenue and Taxation Code section 7202(a), or operative July 1, 2004, imposed by counties under
Revenue and Taxation Code section 7203.1(a)(1), half of the revenue to the county which owns or operates the
airport (or in which the city which owns or operates the airport is located) and half to the county in which the airport is
located.

2. In the case of the remaining 1% of the local sales tax imposed by counties under Revenue and
Taxation Code section 7202(a), or operative July 1, 2004, the remaining 0.75%, imposed by counties under Revenue
and Taxation Code section 7203.1(a)(2), and in the case of the local sales tax imposed by cities at a rate of up to 1%,
or operative July 1, 2004, at a rate of up to 0.75% under Revenue and Taxation Code section 7203.1(a)(2), and offset
against the local sales tax of the county in which the city is located under Revenue and Taxation Code section
7202(h), half of the revenue to the city which owns or operates the airport and half to the city in which the airport is
located. If the airport is either owned or operated by a county or is located in the unincorporated area of a county, or
is owned or operated by a county and is located in the unincorporated area of a different county, the local sales tax
revenue which would have been transmitted to a city under this subdivision shall be transmitted to the corresponding
county.

3. Notwithstanding the rules specified in subdivisions 1. and 2., the following special rules apply:

a. In the case of retail sales of jet fuel in which the point of the delivery of the jet fuel to the
aircraft, as described in subdivision (A), is San Francisco International Airport, the Board shall transmit one-half of the
local sales tax revenues derived from such sales to the City and County of San Francisco, and the other half to the
County of San Mateo.
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b. In the case of retail sales of jet fuel in which the point of the delivery of the jet fuel to the
aircraft, as described in subdivision (A), is Ontario International Airport, the Board shall transmit local sales taxes with
respect to those sales in accordance with both of the following:

c. All of the revenues that are derived from a local sales tax imposed by the City of Ontario shall
be transmitted to that city.

d. All of the revenues that are derived from a local sales tax imposed by the County of San
Bernardino shall be allocated to that county.

(D) Otherwise, as provided elsewhere in this regulation.

(c)   TRANSACTIONS NEGOTIATED OUT OF STATE AND DELIVERED FROM THE RETAILER’S STOCK OF
TANGIBLE PERSONAL PROPERTY IN CALIFORNIA

                      (1)   If an out-of-state retailer does not have a permanent place of business in this state other than a
stock of tangible personal property, the place of sale is the city, county, or city and county from which delivery or
shipment is made. Operative October 1, 1993, local tax collected by the Board for such sales will be distributed to
that city, county, or city and county.

                      (2)   If a retailer has a permanent place of business in this state in addition to its stocks of tangible
personal property, the place of sale, in cases where the sale is negotiated out of state and there is no participation by
the retailer’s permanent place of business in this state, is the city, county, or city and county from which delivery or
shipment is made.  Operative July 1, 2006, local tax collected by the Board for such sales will be distributed to the
city, county, or city and county from which delivery or shipment is made.

(d)(c) ALLOCATION OF SALES TAX AND APPLICATION OF USE TAX.

Local sales tax is allocated to the place where the sale is deemed to take place under the above rules. The local use
tax ordinance of the jurisdiction where the property at issue is put to its first functional use applies to such use. As
used in this subdivision, the term ‘‘participating jurisdiction’’ means any city, city and county, or county which has
entered into a contract with the Board for administration of that entity’s local sales and use tax.

APPLICATION OF USE TAX GENERALLY.

(1) When the order for the property is sent by the purchaser directly to the retailer at an out-of-state location and
the property is shipped directly to the purchaser in this state from a point outside this state, the transaction is subject
to the local use tax ordinance of the participating jurisdiction where the first functional use is made. Operative
July 1, 1996, for transactions of $500,000 or more, except with respect to persons who register with the Board to
collect use tax under Regulation 1684(c) (18 CCR 1684), the seller shall report the local use tax revenues derived
therefrom directly to such participating jurisdiction.

(2) Operative July 1, 1996, if a person who is required to report and pay use tax directly to the Board makes a
purchase in the amount of $500,000 or more, that person shall report the local use tax revenues derived therefrom to
the participating jurisdiction in which the first functional use of the property is made.

The amendments to paragraph (b)(4) and new paragraph (d)(c) shall apply prospectively only to transactions entered
into on or after July 1, 1996.  New pParagraph (d)(c) shall not apply to lease transactions.
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Regulation 1699. PERMITS

References: Sections 6066-6075, Revenue and Taxation Code.

(a) IN GENERAL – NUMBER OF PERMITS REQUIRED.  Every person engaged in the business of selling (or
leasing under a lease defined as a sale in Revenue and Taxation Code section 6006(g)) tangible personal property of
a kind the gross receipts from the retail sale of which are required to be included in the measure of the sales tax, and
only a person actively so engaged, is required to hold a permit for each place of business in this state at which
transactions relating to sales are customarily negotiated with his or her customers.  For example:

A permit is required for a branch sales office at which orders are customarily taken and contracts negotiated,
whether or not merchandise is stocked there.

No additional permits are required for warehouses or other places at which merchandise is merely stored and which
customers do not customarily visit for the purpose of making purchases and which are maintained in conjunction with
a place of business for which a permit is held; but at least one permit must be held by every person maintaining
stocks of merchandise in this state for sale.

Operative July 1, 2006, permits are required for warehouses or other places at which merchandise is stored and
which customers do not customarily visit for the purpose of making purchases and from which retail sales of such
merchandise negotiated out of state are delivered or fulfilled.

If two or more activities are conducted by the same person on the same premises, even though in different buildings,
only one permit is required.  For example:

A service station operator having a restaurant in addition to the station on the same premises requires only one
permit for both activities.

(b) PERSONS SELLING IN INTERSTATE COMMERCE OR TO UNITED STATES GOVERNMENT.  A permit is not
required to be held by persons all of whose sales are made exclusively in interstate or foreign commerce but a permit
is required of persons notwithstanding all their sales (or leases under a lease defined as a sale in Revenue and
Taxation Code section 6006(g)) are made to the United States or instrumentalities thereof.

(c) PERSONS SELLING FEED.  Effective April 1, 1996, a permit is not required to be held by persons whose sales
consist entirely of sales of feed for any form of animal life of a kind the products of which ordinarily constitute food for
human consumption (food animals), or for any form of animal life not of such a kind (nonfood animals) which are
being held for sale in the regular course of business, provided no other retail sales of tangible personal property are
made.

If a seller of hay is also the grower of the hay, this exemption shall apply only if either:

1. The hay is produced for sale only to beef cattle feedlots or dairies, or

2. The hay is sold exclusively through a farmer-owned cooperative.

(d) CONCESSIONAIRES.  For the purposes of this regulation, the term concessionaire is defined as an
independent retailer who is authorized, through contract with, or permission of, another retail business enterprise (the
prime retailer), to operate within the perimeter of the prime retailer’s own retail business premises, which to all intents
and purposes appear to be wholly under the control of that prime retailer, and to make retail sales that to the general
public might reasonably be believed to be the transactions of the prime retailer.  Some indicators that a retailer is not
operating as a concessionaire are that he or she:

• Appears to the public to be a business separate and autonomous from the prime retailer.  Examples of
businesses that may appear to be separate and autonomous, while operating within the prime retailer’s
premises, are those with signs posted on the premises naming each of such businesses, those with
separate cash registers, and those with their own receipts or invoices printed with their business name.

• Maintains separate business records, particularly with respect to sales.

• Establishes his or her own selling prices.
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• Makes business decisions independently, such as hiring employees or purchasing inventory and supplies.

• Registers as a separate business with other regulatory agencies, such as an agency issuing business
licenses, the Employment Development Department, and/or the Secretary of State.

• Deposits funds into a separate account.

In cases where a retailer is not operating as a concessionaire, the prime retailer is not liable for any tax liabilities of
the retailer operating on his or her premises.  However, if a retailer is deemed to be operating as a concessionaire,
the prime retailer may be held jointly and severally liable for any sales and use taxes imposed on unreported retail
sales made by the concessionaire while operating as a concessionaire.  Such a prime retailer will be relieved of his or
her obligation for sales and use tax liabilities incurred by such a concessionaire for the period in which the
concessionaire holds a permit for the location of the prime retailer or in cases where the prime retailer obtains and
retains a written statement that is taken in good faith in which the concessionaire affirms that he or she holds a
seller’s permit for that location with the Board.  The following essential elements must be included in the statement in
order to relieve the prime retailer of his or her liability for any unreported tax liabilities incurred by the concessionaire:

• The permit number of the concessionaire

• The location for which the permit is issued (must show the concessionaire’s location within the perimeter of
the prime retailer’s location)

• Signature of the concessionaire

• Date

While any statement, taken timely, in good faith and containing all of these essential elements will relieve a prime
retailer of his or her liability for the unreported sales or use taxes of a concessionaire, a suggested format of an
acceptable statement is provided as Appendix A to this regulation.  While not required, it is suggested that the
statement from the concessionaire contain language to clarify which party will be responsible for reporting and
remitting the sales and/or use tax due on his or her retail sales.

In instances where the lessor, or grantor of permission to occupy space, is not a retailer himself or herself, he or she
is not liable for any sales or use taxes owed by his or her lessee or grantee.  In instances where an independent
retailer leases space from another retailer, or occupies space by virtue of the granting of permission by another
retailer, but does not operate his or her business within the perimeter of the lessor’s or grantor’s own retail business,
such an independent retailer is not a concessionaire within the meaning of this regulation.  In this case, the lessor or
grantor is not liable for any sales or use taxes owed by the lessee or grantee.

(e) AGENTS.  If agents make sales on behalf of a principal and do not have a fixed place of business, but travel
from house to house or from town to town, it is unnecessary that a permit be obtained for each agent if the principal
obtains a permit for each place of business located in California.  If, however, the principal does not obtain a permit
for each place of business located in California, it is necessary for each agent to obtain a permit.

(f) INACTIVE PERMITS.  A permit shall be held only by persons actively engaging in or conducting a business as a
seller of tangible personal property.  Any person not so engaged shall forthwith surrender his or her permit to the
Board for cancellation.  The Board may revoke the permit of a person found to be not actively engaged in or
conducting a business as a seller of tangible personal property.

Upon discontinuing or transferring a business, a permit holder shall promptly notify the Board and deliver his or her
permit to the Board for cancellation.  To be acceptable, the notice of transfer or discontinuance of a business must be
received in one of the following ways:

(1) Oral or written statement to a Board office or authorized representative, accompanied by delivery of the
permit, or followed by delivery of the permit upon actual cessation of the business.  The permit need not be delivered
to the Board, if lost, destroyed or is unavailable for some other acceptable reason, but notice of cessation of business
must be given.

(2) Receipt of the transferee or business successor's application for a seller's permit may serve to put the Board
on notice of the transferor's cessation of business.

Notice to another state agency of a transfer or cessation of business does not in itself constitute notice to the Board.
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Unless the permit holder who transfers the business notifies the Board of the transfer, or delivers the permit to the
Board for cancellation, he or she will be liable for taxes, interest and penalties (excluding penalties for fraud or intent
to evade the tax) incurred by his or her transferee who with the permit holder's actual or constructive knowledge uses
the permit in any way; e.g., by displaying the permit in transferee's place of business, issuing any resale certificates
showing the number of the permit thereon, or filing returns in the name of the permit holder or his or her business
name and under his or her permit number.  Except in the case where, after the transfer, 80 percent or more of the
real or ultimate ownership of the business transferred is held by the predecessor, the liability shall be limited to the
quarter in which the business is transferred, and the three subsequent quarters.

Stockholders, bondholders, partners, or other persons holding an ownership interest in a corporation or other entity
shall be regarded as having the "real or ultimate ownership" of the property of the corporation or other entity.

(g) DUE DATE OF RETURNS - CLOSEOUT OF ACCOUNT ON YEARLY REPORTING BASIS.  Where a person
authorized to file tax returns on a yearly basis transfers the business to another person or discontinues it before the
end of the yearly period, a closing return shall be filed with the Board on or before the last day of the month following
the close of the calendar quarter in which the business was transferred or discontinued.

(h) BUYING COMPANIES - GENERAL.

(1) DEFINITION.  For the purpose of this regulation, a buying company is a legal entity that is separate from
another legal entity that owns, controls, or is otherwise related to, the buying company and which has been created
for the purpose of performing administrative functions, including acquiring goods and services, for the other entity.  It
is presumed that the buying company is formed for the operational reasons of the entity which owns or controls it or
to which it is otherwise related.  A buying company formed, however, for the sole purpose of purchasing tangible
personal property ex-tax for resale to the entity which owns or controls it or to which it is otherwise related in order to
re-direct local sales tax from the location(s) of the vendor(s) to the location of the buying company shall not be
recognized as a separate legal entity from the related company on whose behalf it acts for purposes of issuing it a
seller’s permit.  Such a buying company shall not be issued a seller’s permit.  Sales of tangible personal property to
third parties will be regarded as having been made by the entity owning, controlling, or otherwise related to the buying
company.  A buying company that is not formed for the sole purpose of so re-directing local sales tax shall be
recognized as a separate legal entity from the related company on whose behalf it acts for purposes of issuing it a
seller’s permit.  Such a buying company shall be issued a seller’s permit and shall be regarded as the seller of
tangible personal property it sells or leases.

(2) ELEMENTS.  A buying company is not formed for the sole purpose of re-directing local sales tax if it has one
or more of the following elements:

(A) Adds a markup to its cost of goods sold in an amount sufficient to cover its operating and overhead
expenses.

(B) Issues an invoice or otherwise accounts for the transaction.

The absence of any of these elements is not indicative of a sole purpose to redirect local sales tax.

(i) WEB SITES.  The location of a computer server on which a web site resides may not be issued a seller’s permit
for sales tax purposes except when the retailer has a proprietary interest in the server and the activities at that
location otherwise qualify for a seller’s permit under this regulation.



P. 02FAX NO. 916 658 8240

=--=-~ :: -:: --: :---: -c :,,:,,:,,:, ';' ::':..-"'-' '.- ;'._.: :~

.11-2005 MON 03:42 PM League of CA Ci.~ies

Exhibit 5

l~.LEAGUE~ OF CALll:0RN1A
CITIES

Soueh..rn Gtlifumia Offi(~

602 E3sr 111'l'cillglun Dr., Src. C
Mnllrl)vi~. <.:A 91016

rtc: (626) 3()5-131 ~
l'~ (G2~) 3C15-131S

II"ildt/UilrtL"r;
1400 K ST~I!T
$ACMM1: I(I, C".A ')5814

1'11:(916) 658.8200
tx: (~)16) 658-8240

WWW.t:...t;..rl~".(I"(;

July 11,2005

Mr. ]cffr~y Mc Guire
Tax Policy Msager I MIC: 92
Sales and Use 'fax Department
PO Box 942879
Sacramento, C A.. 94729-0092

RE: PROPOSED Al\'IENDMENTS TO REGULATION 1802, PLACE OF SALE AND
USE FOR PURPOSES OF BRADLEY-BURNS LOCAL SALES AND l1SE TAXES

Dear Mr. McG"Jire:

I \vrite to infonn you that the League of California Cities Revenuc and Taxation Policy
Committee (Conunittee) hag taken a position on the propos~d amendments to Regulation 1802.
The Co"mmittee' s unanimous recommendation has bcen placed on the League's Board of
Directors consent calendar agenda for final action and adoption at the next Boardmeeting,which
is scheduled [ol'late July.

The League's F.evenue and TaxatIon Committee supports thc proposed amendment to Regulation
1802 ~ith an alClendment to include language that makes the reQ:Ulato~ chanae ~ecl~~t~a,
~llowint! the ~rl) osed re ulahon to immediatcl a 1 to the outstandin a eals related to this
issue currently 1~endint! with the BOE. The committee Sllpports the prospective start date of July
1,2006, as proI,osed by BOE staff for the pennanent change to takc place, allowing for an

adequatc transit ion period.

1ne Committee settled on this approach as a way to implement a policy Wc.' support -situs-based
allocation, -in 1\ manner which immediately resolve$ the appeals tl1at have been pending with the
BOE on this issl.1e for some time., and allows for a transition time (until July 1,2006) for cities to
adjust to the impacts of this change going forward. We believe that the existing cases ne~d to be
accounted for. and that our proposed declaratory change provides resolution to thj;vissue.

Should you hav~ any questions about the Committee's position, please feel tree to contact me at
(916) 658-8245 We \Vill keep you updated as the League's Board makes their decision.

Sincerely.

9fl--l} Ifbl.R.~-k -f
Jean Flournoy 1<_orinke

Legislativc Representative

cc: Thc Honorable Betty Yee, State Board of Equalization
The Hotlorable Bill Leonard, Statt. Board of Equalization
The Honorablt. Claudc Parrish, State Board of Equalization
The Honorable John Chiang. State Board of Equalization
The Honc.rablt St~vt. Wt.stly, State Conn"oller, Ex-Officio Member, State Board of Equalization
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Mr. Jeffrey L. McGuire, Tax Policy Manager
Board of Equalization
450 N Street (MIC:92)
P.O. Box 912879
Sacramento, CA 94279-0092

Subject: Proposed Amendments to Regulation 1802
Business Tax Committee Meeting on .June 23, 2005

Dear Mr. McGuire:

Aftcr porticipnting tit the second Business Ta.-x Committec meetulg on June 23,2005, the rity of
Ontario is responding to the Board of Equalization's (Board) tequest for ~tten public
comments on the proposed amendrilents to Regulation 1802 -Place of Sale and Use for Pu~oses
of Bradley-Bllrns Local Sales and Use Taxes.

The City of Ontario supports tl1e Board Statl"'s recommendation and intent to allocate the local
sales revenue by situs to the single jurisdiction where the warehouse is located, in cases where
the retailer has a sales offic~ in lhi~ ~lalt: bllllhc ~;;t!c~ (tiC ll~goliated out of statc.

.,I
Thc City, however, does not support the .proposed amendments to Regtuation 180? ~C; the
approach to rcsolve this allocation issue for the following reasons:

.

First, Regulations (1699 and 1802) currently sup.port the allocation and distribution of the
subject revenues by situs to the single jurisdiction where the warehouse is located without
Challging the current regulations. This j~ C;;ViUl:llc.;Cll by thl:: fact tile BoaJ-d is CU1"l"Clltly
using existing language under Regulation 1802(a) to deten-nine the place of sale in the
Office Depot case to be the location of the warehouse because it is the only place of
business that participates in d1e sale in the state. If this is not true, what section of
Regulation 1.802 is the Board Staff using to detetmine thc 'place of sale in the Office
Depot case? -

.

Secunu, il appl;;ar~ lliat lhe Board Staff's cffort to addrcss this arca of thc law i3
misdirectcd. In the City"s outstanding appeal matter, Board Staff has cited Regulation
1699 -Permit as the reA-c:on for denying tb~ rity'~ c1~im for reallocation -not
Regulation 1802(a) -Place of Sale. Moreover, Board St~s position on thc Office
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Depot case does not apply: in the Ontario matter because the Office Depot warehouse
lu~ation hold5 a permit. This po~ition confirms that Regulation 1699 ;~ the area of the
Jaw in dispute. If the; Board /Staffis using Regulation 1699 as the basis for prohibiting the
allocation of sales t~" from a warehouse to a single jurisdiction, this bcgs the question -
why is the Board Staff proposing changes to Regulation 1802 instead of Regulation
16997

Moreover, as further confimlation that Rcgulntion 1802 does not require any further
cha{1ge~, BV~l'd Staff bas alrGady dctcnnined b.1.$ed onexisti11g language in Regulation
1802(a) that the place of sale (in the CitY's appeal matter) is the location of the
warehouse in Ontario. This i~ evidenced by the fact the Board Staff has allocated the
.local sales tax revenues to the San Bernardino county pool -the county where the Ontario
warehouse is located.

.

This jssuc is not about determining the "Place of Sale" under Regulation 1802 -it is
abuul WlI~llJef a war~house location can bc issued 3. permit under Regulation 1699 for thp.
purpose of allocating the local sales tax to the single jurisdiction where the warehouse is
locatcd instead of the COllflty-wide pool. Thc City believes that the current language in
Regulation 1699 allows warehouse locations (wjthout a sales office) to receive a permit.
This is fttrther evidenced by the fact that the Board of Equalization has issued permits to
mat1Y other similar warehouses (without sales office) througl1out the state. .If these other
warehouse locations are eligible under Regulation 1699 to receive a pen11it, then the
Ontario warehouse .location should a1so receive a permit.

.

Finally, the prospeC'.t1ve ct~te of ,Tuly 1,2006 willne2atively impact the CIty's opportunity
for a fair hearing on its pending appeals on th.is subject, The City is concerned that the
Board Staff may use the proposed amendment in its defense against the City in its

pending appeals.

.

City Proposed Recommendation
;j'-

As a rcsolution to the conCGms cxprc$scd by citic:; with pending appeals on this subject and the
Board Staffs concerns regarding potential retroactive appeals if any proposed regulation is
considered "dec:.l:.r;ltory", the City i.c; proposing that only the existing outstanding appeals on this
warehouse issue be included as part of any proposed new regulation change (preferably
Regtuation 1699). This recommendation would also eliminate the need for each appeal matter to
be heard by the Board Members.

Moreover, at its meeting of June 24, 2005, the League of California Citje~' R~VI;;I1U~ CUJd
Taxation Committee unanimously recommended to its Board Members that the proposed
rcgulttUull coallge should include th~ cxisting outstanding appealt, that havc ~~en filed by cities.

The impetlls for the propnsen .qmendment and for the Business Tax Committee to review this
area of the law came about as a direct result of numerous cities filing appeals on this subject.
After waiting many years for their cases to be heard and years of effort, these cities have fmally
persuaded the Board Staff that the local sales tax revenue should be allocated to the warehousc
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location, in cases where the retailer has a sales office in this state but sales are negotiated out of
state. Tu t:xl.:lude th~sc cities from thc propo5ed amendment or i.mpose a future effe.(".tiv(". n:\te
would simply be wrong and ~air.

In summary, the City appreciates and supports Board Staffs effort to clarify tlllS section of the
law but only if tlu$ clarification applics to the outstanding appeals filed by cities. In addition, if
any changes are proposcd to clarify this area of the law) thc changes should be reflected in
Regulation 1699 -not Regulation 1802.

Cc: Chairman Mr. John Chiang
Vice-Chairman Mr. C.1aude Parish
Board Mt:mwr Ml'. Bill Leonard
Board Member Mr. Steve Westly
Acting Board Member Ms. Betty Yee

,~~
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County Executive

Terry Schutten
Board of Supervisors

Roger Dickinson, District 1
Illa Collin, District 2

Susan Peters, District 3
Roberta MacGlashan, District 4

Don Nottoli, District 5
County of Sacramento

June 28, 2005

Ms. Cecilia Watkins
Program Policy Specialist
State Board of Equalization
450 N Street
Sacramento, CA 95814

Subject: Proposed Amendments to Board of Equalization Regulation 1802

Dear Ms. Watkins:

The County of Sacramento is responding to the Board's request for public
comment on its Second Issue Paper on proposed amendments to Regulation 1802,
Place of Sale and Use for Purposes of Bradley-Burns Local Sales and Use Taxes.

The County opposes Board Staff effort to amend Regulation 1802 in fairness to
more than thirty outstanding appeals or inquiries involving this issue, including
one of our own described herein, only with the MBIA MuniServices Reference No.
SSOR 98-043004, in order to preserve taxpayer confidentiality. We believe there
is "plain language" support in existing Regulation 1699, Permits, for requiring
registration of these distribution centers, and therefore distribution of lhe subject
revenues by situs to the single jurisdiction where the centers are located without
changing the current regulations.

The County does not believe that there is any need, or that it would be fair to
jurisdictions that have complied with the dispute resolution process embodied in
Regulation 1807(effective January 1, 2003), to revisit this issue in the regulatory
process until the pending "lead" appeal dispute has been considered. Also the
prospective effective date of July 1, 2006 is not necessary since the language
being proposed would only "clarify" what the appealing cities and counties in the
pending disputes believe to be the law now, under Regulation 1699 as well as
Regulation 1802.

700 H Street, Suite 7650 .Sacramento, California 95814 .phone (916) 874-7682 .fax (916) 874-5885 .www.saccounty.net

.;;:~.
'. .)

\. '~;'c. .;..:1,)



Letter-Cecilia Watkins, State Board of Equalization
June 28, 2005
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We therefore request that the Board approve clarification language to existing
law instead of imposing a "new" regulation.

Respectfully submitted,

""~:~=-~v~~~--
Terry Schutten

TS:GD:xx

cc: Jean Korinke-Legislative Representative, League of California Cities
The Honorable Bill Leonard-Member, Board of Equalization, 2nd District
The Honorable John Chiang- Member, Board of Equalization, 4th District



E['WARD J. CHAVEZ
Mayor

GARY S. GIOVANETrI
Vice Mayor
District 5

Stockton

STEVE J. BESTOLARIDES
District 1 EXhibit 8

DAN J. CHAPMAi"
District 2

LESLIE BARA~CO MARTI~
District 3

CLE~I LEE
District 4

REBECCA C. NABORS
District 6

'tIIJ!
2004
1999

RECEIVED
June 28,2005 8 ZO05JUL

BUSINESS TAXES COMMITTEE
AND TRAINING SECTION

Via fax 916-322-4530Ms. Cecilia Watkins
State Board of Equalization
450 N Street
Sacramento, CA 95814

PROPOSED AMENDMENTS TO REGULA TION 1802

The City of Stockton is responding to the Board's request for public comment on its Second
Issue Paper on proposed amendments to Regulation 1802, Place of Sale and Use for
Purpl:>ses of Bradley-Burns Local Sales and Use Taxes.

The City of Stockton opposes Board Staff effort to amend Regulation 1802 in fairness to
more than thirty outstanding appeals or inquiries involving this issue, including one of our own
described herein only with the MBIA MuniServices Reference No. (REF No. PFS-SZOH 98-
036274) in order to preserve taxpayer confidentiality. We believe there is "plain language"
support in existing Regulation 1699, Permits, for requiring registration of these distribution
centers and therefore distribution of the subject revenues by situs to the single jurisdiction
where the centers are located without changing the current regulations.

The City of Stockton does not believe that there is any need, or that it would be fair to
jurisdictions that have complied with the dispute resolution process embodied in Regulation
1807 (effective January 1, 2003), to revisit this issue in the regulatory process until the
pending "lead" appeal dispute has been considered. Also the prospective..effective date of
July 1, 2006 is not necessary since the language being proposed would only "clarify" what the
appealing cities and counties in the pending disputes believe to be the law now, under
Regulation 1699 as well as Regulation 1802.

We therefore request that the Board approve clarification language to existing law instead of
, .J 'n~eg7JtiOn

/

MAYOR

Jean Korinke, League of California Cities (ikorinke@cacities.orq)
Honorable John Chiang (cschutz@boe.ca.qov

cc:

www.stocktongov.com
Population: 263,000 +

OFFICE OF THE CITY COUNCIL
CITY HALL. 425 N. EI Dorado Street. Stockton, CA 95202-1997

209/937-8244 .Fax 209/937-8568
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JULY 26, 2005
E-MAIL SUBMISSION OF PROPOSED LANGUAGE BY

MBIA MUNISERVICES CO. (MMC)

-----Original Message-----
From: Narayan, Brenda MuniServices; Sent: Tuesday, July 26, 2005 1:19 PM
To: Watkins, Cecilia; Varney, Janis;  Cc: ackoch@sbcglobal.net; Mancia, Fran

“Cecilia, I am sending the attached on behalf of MMC as proposed changes to Regulation 1802.  Please
contact one of us if you have any questions or comments.
Brenda

Interested parties are willing to support the Staff amendments only if the sentences containing dates in each
subdivision of proposed new subparagraph 1802 (c) are revised to remove both operative dates so that the
amendments are declaratory of existing law and read as follows:
(c) Transactions Negotiated Out of State and Delivered From the Retailers’ Stock of Tangible Personal
Property In California

(1) If an out of-state retailer does not have a permanent place of business in this state other than a stock of
tangible personal property, the place of sale is the city county, or city and county from which delivery
or shipment is made. Operative October 1, 1993, l Local tax collected by the Board for such sales will
be distributed to that city, county, or city and county.

(2) If a retailer has a permanent place of business in this state in addition to its stocks of tangible personal
property, the place of sale, in cases where the sale is negotiated out of state and there is no participation
by the retailer’s permanent place of business in this state,  is the city, county, or city and county from
which delivery or shipment is made. Operative July 1, 2006, l Local tax collected by the Board for such
sales will be distributed to the city, county, or city and county from which delivery or shipment is
made.”
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City of Compton
OFFICE OF THE CITY MANAGER

(310) 60,5.5585
Fax (310) 761-1429

BARBARA KILROY
Cit;' :v1anager

June 27. 2005

Ms. Cecilia Watkins
State Board ofEquaJizatiOD
450 N Street
Sacramento, CA 95814

Proposed Amendments to Board of Equalization Regulation 1802Subject.

Dear Ms. Watkins:

Tho City of Compton is responding to the Board's request for public comment on itS Second Issue Paper on
proposed amendments to Regulation 1802, Place of Sale and Use for Purposes of Bradley-Bums Local Sales
and Use Taxes.

The City opposes Board Staff efforts to amend Regulation 1802 in fairness to more than thirty outstanding
appeals or inquiries involving this issue in order to preserve taxpayer confidentiality. We believe there is
"plain language" support in existing Regulation 1699, Permits, for requiring registration of these distribution
centers and therefore distribution of the subject revenues by situs to the single jurisdiction where the centers

are located without changing the current regulations.

The City does not believe that there is any need, or that it would be fair to jurisdictions that have complied
with the dispute resolution process embodied in Regulation 1807 (effective Januaiy 1,2003), to revisit this
issue in the regulatory process until the pending "lead" appeal dispute has been considered. Also the
prospective effective date of July 1, 2006 is not necessary since the language being proposed would only
"clarify" what the appealing cities and coWlties in the pending disputes believe to be the law now, under

Regulation 1699 as well as Regulation 1802.

We therefore request that the Board approve clarification language to existing law instead of imposing a

'new. regulation.

Respectfully submitted,

~~~~~~~: .--:/~~:;?: ~
B ARB AM Kll.,~.o¥=--"""""'-
CITY MANAGER

Jean Korinke. League of California Cities (by facsimile to 916-658-8240)
Honorable JoM Chiang (by facsimile to 916-323-2869)

cc:

bcc: Doug Jensen, MBIA MuniServices Company (by facsimile to 559-312-2938)
Fran Mancia,:MBIA MuniServices Company ~'i{~acsimile to 559-312-2938)

"JI \ ,

-1/ i:"\\ \ ~,\~
""/';\"\~,9'/ ,,7; ", ' \' ,

.//' -' ,..,':.,: ~ ',\ ~ " ;.
..:..:--~---:;== ,-'

COMPTON CITY HALL
205 South Willowbrook A venue Compton, California 90220
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Local Tax History

The warehouse rule, for determining whether or not transactions subject to it are subject to sales
tax rather than use tax, dates to the beginning of the sales tax itself in 1933.  The existing
allocation rules were developed when the local tax system was instituted in 1956 with Board staff
working in concert with cities, counties, and retailers.  (City of Commerce v. St. Bd. Of Equal.
(1962) 205 Cal. App. 2d 387, 392.)  The system balanced the needs and desires of the participating
jurisdictions against the administrative burdens and expenses of the retailers, who would be
preparing the local tax returns and schedules, and reporting and paying sales taxes or collecting use
taxes.

When the local tax system began, the Board adopted Tax Ruling 2202, the predecessor to
Regulation 1802, to interpret and implement Revenue and Taxation Code (RTC) section 7205
which sets forth the rules for determining the place of sale for local sales tax purposes.  Tax Ruling
2202 addressed only negotiations at in-state sales offices.  The Board later concluded that when the
retailer had no sales offices in the state but shipped its goods from a stock of merchandise stored in
the state, the location of the warehouse stock was regarded as the place of sale for all items shipped
from that location even if the retailer did not own the warehouse.  (Annot. 710.0020 (11/12/59).)
The basis for the conclusion was that California could, under the federal constitution, require the
out-of-state retailer to pay sales tax on such transactions, because the retailer had property in this
State and the retailer’s employees were involved in shipping or delivering that property to the
customer.  This is in contrast to the transactions that are the subject of Regulation 1802(a) and
(b)(1) through (b)(4), which are based on the retailer conducting negotiations in this state with its
customers.

To enable local sales tax to be allocated directly to a jurisdiction, the business location must
qualify for, and be issued, a seller’s permit.1  RTC Section 6066(a) requires that every person
selling tangible personal property in this state obtain a seller’s permit for each location at which
the person intends to engage in the business of selling.  Regulation 1699 (not Regulation 1802),
sets forth the qualifications for issuing seller’s permits to business locations.  The predecessor to
Regulation 1699, from 1939 to 1993, limited issuance of seller’s permits to locations where
retailers customarily negotiated sales with customers.  Seller’s permits were not issued to locations
where merchandise was merely stored.  The local sales tax revenue derived from sales falling
under the warehouse rule was originally allocated to the location of the warehouse through the
medium of the countywide pool system, because no provision was made to issue seller’s permits to
warehouse locations.  The Board made this decision in order to reduce the administrative burdens
on out-of-state retailers.  This policy, developed in cooperation with interested parties, was carried
forward when the rule regarding sales fulfilled from in-state stocks of goods was incorporated into
Regulation 1802 as subdivision (b)(5) in 1970.  At that time, subdivision (b)(5) explained: “If an
out-of-state retailer does not have a permanent place of business in this state other than a stock of
tangible personal property, the place of sale is the city, county, or city and county from which

                                                
1 Strictly speaking, every retailer selling tangible personal property has a seller’s permit.  If a retailer has more than
one selling location, each location is issued a sub-permit.  For a retailer who had no in-state selling location, no
subpermits were issued to in state stocks of goods until 1993.  Local sales tax was allocated to the jurisdiction of the
warehouse using the county-wide pools. For ease of reference, in this discussion we refer generally to the permit
issued to a selling location as a “seller’s permit.”
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delivery or shipment is made.”  The local sales tax was distributed to the jurisdiction of the place
of sale via the countywide pool.

Beginning in 1991, however, the Board Members, staff, and various cities held discussions
regarding various methods of changing this system.  At the March 4, 1992 Business Taxes
Committee Meeting, the Board Members directed the staff to draft amendments to subdivision
(b)(5) of Regulation 1802.  This rule was changed, operative October 1, 1993, to provide that local
sales tax revenue derived from such sales would be distributed directly to the city, county, or city
and county in which the warehouse was located if the retailer had no sales offices in this state.2
Under this rule, a seller’s permit is issued to a warehouse location pursuant to RTC section 6066
when the retailer has no sales offices located in this state.  There was no discussion at the public
hearing on the amendments about expanding the rule to provide for direct distribution when the
retailer also had sales offices in the state.

                                                
2 At the Public Hearings on the amendments, Board Members expressed concerns regarding increased reporting
burdens on out-of-state retailers that the new amendments would create.
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General Statistics for Local Tax Reallocation Inquiries

As indicated in the issue paper, while for the purpose of this topic staff identified 24 local tax appeals cases
that specifically involve the reallocation of the local sales tax from the county wide pools to the location of
the warehouse, questions have arisen regarding the number of total inquiries filed by the Inquiring
Jurisdictions and their Consultants with the Board for all issues.  The table below shows these statistics.

Allocation Group (AG) Local Tax Appeals Auditor
(LTAA)

Period

Inquiries
Received

Inquiries
Completed

Appealed Conferences
Held

Appealed to
Board

Management
(BM)

Appealed to
the Board

Beginning
inventory

5,215 0 200 0 0 0

7/1/99 – 6/30/00 4,622 5,363 22 31 21 0

7/1/00 – 6/30/01 6,352 7,428 43 171 167 1

7/1/01 – 6/30/02 13,661 7,162 19 18 6 2

7/1/02 – 6/30/03 11,283 14,906 5 6 5 6

7/1/03 – 6/30/04 13,093 14,102 27 14 5 4

7/1/04 – 5/31/05 8,706 8,741 13 4 2 0
Total 62,932 57,702 329 2441 209 13
Ending
inventory as of
5/31/05

5,260 55 3 92

Closed cases 57,702 274 206 43

Percentage    0.52% 63.56%  6.22%
A B C

A. Less than 1% (329/62,932 = .52%) of inquiries filed with the AG are appealed to the LTAA.
B. About 64% (209 / 329 = 63.56%) of inquiries appealed to the LTAA are appealed to BM.
C. About 6% (13 / 209 = 6.22%) of inquiries appealed to BM are appealed to the Board. 12 of

these cases have been appealed to the Board since FYE 6/30/2002.

                                           
1 One (1) of these cases involves a mass appeal that includes over 1000 cases.  The issue in these cases is sales versus use
tax.  The mass appeal is included in the nine (9) cases appealed to the Board.
2 Four (4) of these cases involve the warehouse rule and five (5) are pending Board Hearing.
3 These four (4) cases have previously been heard and decided.
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